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1989  North  Carolina  Legislation 
Pertaining  to  Public  Education 


by  Robert  P.  Joyce 
and  Laurie  L.  Mesibov 


Elementary  and  Secondary 
Education 

The  General  Assembly's  decision  not  to  fully  fund 
the  Basic  Education  Program  this  year  disappointed  many 
supporters  of  pubic  schools,  but  money  is  only  one  ele- 
ment of  school  reform.  The  General  Assembly's  major 
accomplishment  in  education,  the  School  Improvement 
and  Accountability  Act  of  1989.  is  a  truly  significant  step 
because  it  gives  school  units  and  individual  schools  the 
opportunity  to  respond  to  local  needs  in  innovative  and 
creative  ways.  It  offers  local  school  officials  greater  con- 
trol over  school  operations  and  funds  and  makes  perform- 
ance-based pay  an  option.  In  return,  school  officials  will 
be  more  accountable  for  their  students"  performance.  The 
act,  along  with  other  school  reform  initiatives,  shows 
respect  for  and  issues  a  challenge  to  school  board  mem- 
bers and  employees.  Better  education  for  North  Carolina's 
children  should  be  the  result. 

School  Improvement  and 
Accountability  Act 

Chapter  778  (S  2).  the  School  Improvement  and  Ac- 
countability Act  of  1989,  adds  Part  4  (G.S.  II5C-238.1 
through-238.6)  to  Article  16  of  Chapter  1 15C.  The  act  re- 
quires the  State  Board  of  Education  (SBE)  to  develop  and 
implement  a  Performance-Based  Accountability  Program 
with  the  primary  goal  of  improving  student  performance. 
The  SBE  must  adopt  { 1 )  procedures  and  guidelines  through 
which  local  units  may  participate  in  the  program,  begin- 
ning with  the   1990-91   fiscal  year.  (2)  guidelines  for 
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developing  local  school  improvement  plans  with  three-  to 
five-year  student  performance  goals  and  annual  mile- 
stones to  measure  progress  in  meeting  those  goals;  and 
(3)  a  set  of  indicators  for  measuring  and  assessing  student 
perfomiance  in  participating  school  units.  These  indica- 
tors may  include  attendance  rates,  dropout  rates,  test  scores, 
parent  involvement,  and  post- secondary  school  outcomes. 

Participation.  Participation  by  local  school  units  in 
the  program  is  optional.  Units  that  participate  (1)  are  ex- 
empt from  state  requirements  to  submit  reports  and  plans, 
other  than  local  school  improvement  plans;  (2)  are  sub- 
ject to  the  performance  standards  of  the  State  Accredita- 
tion Program,  but  not  its  opportunity  standards  or  staffing 
ratios;  (3)  may  receive  funds  for  differentiated  pay  for 
teachers  and  administrators  if  a  majority  of  those  affected 
support  a  local  pay  plan;  (4)  may  be  allowed  increased 
flexibility  in  the  use  of  state  funds;  (5)  may  be  granted 
waivers  of  certain  state  laws,  regulations,  and  policies; 
and  (6)  may  develop  ways  other  than  use  of  the  Teacher 
Performance  Appraisal  Instrument  (TPAI)  to  evaluate 
career-status  teachers. 

Local  plans.  If  a  school  unit  wants  to  participate  in 
the  program,  the  board  of  education  must  submit  a  local 
school  improvement  plan  to  the  superintendent  of  public 
instruction  before  April  15  of  the  fiscal  year  in  which 
participation  is  to  begin.  The  plan  must  be  developed  with 
the  active  involvement  of  employees  and  must  be  based 
on  socioeconomic  factors  and  previous  student  perform- 
ance indicators.  It  must  include  the  board's  student  per- 
fomiance goals  as  well  as  strategies  and  plans,  based  on 
individual  school  plans,  for  attaining  them.  The  local  plan 
may  include  a  differentiated  pay  plan  and  a  request  for  a 
waiver  of  state  laws,  regulations,  or  policies  along  with  an 
explanation  of  how  a  waiver  will  permit  the  unit  to  reach 
its  goals. 
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Differentiated  pay.  Local  school  boards  may  include 
a  differentiated  pay  plan  for  certified  instructional  staff, 
certified  instructional  support  staff,  and  certified  adminis- 
trative staff  in  the  local  school  improvement  plan.  Differ- 
entiated pay  plans  may  be  based  on  either  a  current  pilot 
program,  a  locally  designed  plan,  or  a  pay  plan  that  the 
SBE  finds  has  been  successful  in  another  state. 

A  local  board  that  supports  differentiated  pay  must 
present  a  proposed  pay  plan  to  affected  employees  for 
their  review  and  secret-ballot  vote.  The  pay  plan  becomes 
part  of  the  unit's  school  improvement  plan  only  if  a 
majority  of  the  affected  certificated  instructional  and  in- 
structional support  staff  and  a  majority  of  the  affected 
certificated  administrators  vote  in  favor  of  it.  Every  three 
years  after  a  plan  is  approved,  the  school  board  must 
present  a  proposed  plan  to  continue,  discontinue,  or  modify 
the  differentiated  pay  plan  to  affected  employees  for  their 
review  and  vote. 

School  units  that  adopt  a  differentiated  pay  plan  will 
receive  state  funds  according  to  the  terms  of  their  plan, 
but  not  exceeding  the  following  percentages  of  teacher 
and  administrator  salaries  and  employer  contributions  for 
social  security  and  retirement:  2  percent  in  fiscal  year 
1990-91,  3  percent  in  1991-92.  4  percent  in  1992-93. 
and  7  percent  thereafter.  Any  pay  plan  will  be  imple- 
mented within  state  and  local  funds  available  for  differen- 
tiated pay.  (Note  that  Chapter  778  specifically  says  that 
the  General  Assembly  is  not  required  to  appropriate  funds 
to  implement  it.) 

A  pay  plan  must  provide  a  salary  differential  for  an 
employee  who  achieves  Career  Status  I  (tenure).  Addi- 
tional compensation  received  by  an  employee  as  a  result 
of  the  pay  plan  must  be  paid  as  a  bonus  or  supplement  to 
the  regular  salary.  An  employee  in  a  participating  unit 
who  does  not  receive  additional  compensation  has  not 
been  demoted  for  puiposes  of  G.S.  1 15C-325. 

Flexible  funding.  Participating  units  may  gain  flex- 
ibility in  the  use  of  funds.  Beginning  with  fiscal  year 
1990-91.  the  SBE  must  combine  current  categories  for 
instructional  materials,  supplies  and  equipment,  textbooks, 
testing  support,  and  drivers'  education  (except  funds  for 
drivers"  education  classroom  teachers)  into  a  single  fund- 
ing category  if  the  superintendent  of  public  instruction 
recommends  this  action.  School  boards  must  provide  maxi- 
mum flexibility  to  individual  schools  in  their  use  of  funds 
to  enable  them  to  accomplish  their  goals. 

Approval  of  local  plans.  The  state  superintendent 
must  review  local  school  improvement  plans  before  June  30 
of  each  year.  If  the  superintendent  approves  a  unit's  plan, 
it  must  participate  in  the  program  for  the  next  fiscal  year. 


If  a  local  plan  contains  a  request  for  a  waiver  of  state  v 
laws,  regulations,  or  policies,  the  state  superintendent 
must  determine  whether  and  to  what  extent  waivers  should 
be  granted  and  must  present  the  plan  and  his  or  her  rec- 
ommendation to  the  SBE.  The  SBE  then  may  grant  waiv- 
ers if  that  will  enable  a  unit  to  reach  its  accountability 
goals.  Waivers  of  state  laws  pertaining  to  class  size, 
teacher  certification,  assignment  of  teacher  assistants,  use 
of  state-adopted  textbooks,  and  purposes  for  which  state 
funds  for  public  schools  may  be  used  are  available.  Other 
waivers  of  state  regulations  and  policies  also  may  be 
granted,  except  those  pertaining  to  state  salary  schedules 
and  employee  benefits,  the  instructional  program  required 
by  the  Basic  Education  Program,  the  system  of  employ- 
ment for  teachers  and  administrators  in  G.S.  115C-325. 
health  and  safety  codes,  compulsory  school  attendance, 
the  minimum  lengths  of  the  school  day  and  year,  and  the 
Uniform  Education  Reporting  System. 

A  local  unit  continues  to  participate  in  the  program 
and  receive  funds  for  differentiated  pay  (if  that  is  part  of 
the  plan)  as  long  as  it  demonstrates  satisfactory  progress 
toward  its  student  performance  goals.  After  local  goals 
are  met,  the  unit  remains  in  the  program  if  its  goals 
continue  to  be  met  and  the  unit  demonstrates  satisfactory  / 
progress,  as  detennined  by  the  state  superintendent  in  V 
accordance  with  guidelines  set  by  the  SBE. 

If  a  local  unit  does  not  achieve  its  goals  after  two 
years,  the  Department  of  Public  Instruction  (DPI)  must 
provide  it  with  technical  assistance.  If  its  goals  are  not 
reached  after  an  additional  year,  the  SBE  must  decide 
what  steps  should  be  taken  to  improve  education  in  the 
unit. 

Testing.  G.S.  1 15C- 174.1 1(c)  now  requires  the  SBE 
to  adopt  a  system  of  end-of-course  and  end-of-grade  tests 
to  measure  progress  toward  selected  competencies  for 
third  through  twelfth  grade.  Test  results  must  be  used  to 
develop  strategies  for  assisting  students  who  do  not  dem- 
onstrate satisfactory  academic  progress.  Effective  July  1, 
1992,  G.S.  1 15C-174. 1 1(a)  provides  that  if  the  SBE  finds 
testing  in  grades  other  than  the  first  and  second  grade 
necessary  for  comparisons  with  national  indicators  of 
student  achievement,  that  testing  must  be  conducted  with 
the  smallest  number  of  students  that  ensures  valid  com- 
parisons with  other  states. 

Report  card.  G.S.  1 15C-12(9)  requires  the  SBE  to 
issue  "an  annual  "report  card'  for  the  state  and  for  each 
administrative  unit,  assessing  each  unit's  efforts  to  im-       . 
prove  student  performance  and  taking  into  account  prog-      (j 
ress  over  the  previous  years'  level  of  perfomiance  and  the 
state's  performance  in  comparison  with  other  states." 
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This  assessment  must  take  into  account  demographic, 
economic,  and  other  factors  affecting  student  performance. 

Existing  pilot  programs.  After  fiscal  year  1989-90. 
funding  for  the  career  development  and  lead  teacher  pilot 
programs  will  continue  only  in  those  pilot  units  that  suc- 
cessfully submit  local  school  improvement  plans  under 
the  program.  Beginning  in  1989-90,  additional  compen- 
sation to  employees  under  these  programs  must  be  paid  as 
a  bonus  or  supplement  to  the  employee's  regular  salary. 

Beginning  with  the  1993-94  fiscal  year,  the  career 
development  and  lead  teacher  pilot  programs  may  receive 
only  the  amount  of  state  funds  available  for  school  units 
participating  in  a  differentiated  pay  plan  under  the  pro- 
gram. Modifications  to  pilot  programs  may  be  necessary 
to  meet  this  limit. 


Appropriations 

Section  3  of  Chapter  500  (S  43)  appropriates  $2.9 
billion  for  fiscal  year  1989-90  and  $2.9  billion  for  1990-91 
to  the  Department  of  Public  Education  (DPE)  for  current 
operating  expenses.  Section  5  of  Chapter  500  appropri- 
ates an  additional  $17.2  million  for  1989-90  and  $17.1 
million  for  1990-91.  Section  3  of  Chapter  752  (S  44).  as 
amended  by  Section  6  of  Chapter  799  (S  1309),  appropri- 
ates to  the  DPE  $73.9  million  for  1989-90  and  $180.4 
million  for  1990-91,  and  Section  5  appropriates  $2  mil- 
lion for  1989-90  and  $4  million  for  1990-91. 

Section  78  of  Chapter  752  sets  the  total  requirements 
(appropriations  in  Chapter  500  and  Chapter  752  and  all 
other  receipts,  including  federal  funds)  for  the  DPE.  In 
fiscal  year  1989-90  $62.1  million  is  for  the  DPI,  $3.2 
billion  is  for  aid  to  local  school  administrative  units,  and 
$180,000  is  for  the  SBE.  In  1990-91  $65.8  million  is  for 
the  DPI,  $3.4  billion  is  for  aid  to  local  school  units,  and 
$180,000  is  for  the  SBE.  Section  61  of  Chapter  752  sets 
out  the  use  of  funds  appropriated  for  the  fifth  and  sixth 
years  of  the  planned  eight-year  impleinentation  schedule 
of  the  Basic  Education  Program  (BEP).  In  1989-90  $69.3 
million  is  for  the  BEP:  in  1990-91  $180.5  million  is  for 
the  BEP,  including  a  combined  $137  million  for  addi- 
tional teachers  and  $44  million  for  instructional  support. 


State  Administration 

SBV.  membership.  Chapter  46  (S  403)  amends  G.S. 
^       1 15C-10  to  pennit  the  appointment  of  one  public  school 
P      employee  to  the  SBE.  Chapter  720  (H  53)  amends  G.S. 
1  1 5C- 1 1  so  that  each  State  Teacher  of  the  Year,  as  desig- 
nated by  the  DPI,  serves  ex  officio  as  advisor  to  the  SBE  for 


two  years.  These  teachers  will  participate  in  SBE  delibera- 
tions and  committee  meetings  in  an  advisory  capacity  only, 
and  the  SBE  may  exclude  them  from  executive  sessions. 

Dropout  prevention.  In  Section  14  of  Chapter  500 
the  General  Assembly  finds  a  need  to  refocus  funds  ap- 
propriated for  dropout  prevention.  The  SBE  must  ( 1 ) 
establish  planning  requirements:  (2)  simplify  requirements 
for  local  dropout  prevention  plans:  (3)  establish  a  process 
for  waiving  state  requirements  for  use  of  in-school  sus- 
pension funds:  (4)  review  requirements  for  in-school 
suspension  programs;  (5)  examine  the  relationship  be- 
tween in-school  suspension  programs,  school  suspension 
rates,  and  other  community  programs:  (6)  report  to  the 
General  Assembly:  and  (7)  recommend  actions  that  might 
be  taken  where  units  consistently  fail  to  meet  statewide 
and  local  goals  for  reducing  dropout  rates.  The  DPI  must 
provide  technical  assistance  to  local  units  and  provide 
information  about  successful  dropout  prevention  programs 
to  the  100  schools  having  the  highest  dropout  rates. 

Superintendent's  duties.  Section  78  of  Chapter  752 
amends  G.S.  1 15C-21(a)(  1)  to  make  administering  funds 
and  entering  contracts  for  the  DPEs  operations  a  duty  of 
the  superintendent  of  public  instruction.  Section  78  also 
adds  G.S.  1 15C-21(b)(la),  which  requires  the  superinten- 
dent, as  secretary  to  the  SBE,  to  administer  funds  appro- 
priated to  the  DPE  for  the  SBE's  operations  and  for  aid  to 
local  school  administrative  units. 

Young  handicapped  children.  Section  15  of  Chap- 
ter 799  (S  1309)  requires  the  DPE  in  fiscal  year  1989-90 
to  plan  the  implementation  of  educational  programs  for 
handicapped  children  between  the  ages  of  three  and  five 
as  provided  by  Title  II  of  Public  Law  99-457. 

Alternative  schools  and  programs.  Chapter  450  (H 
355)  directs  the  SBE  to  work  with  local  governments  and 
school  units  to  create  and  maintain  alternative  residential 
schools  and  alternative  school  programs  for  chronically 
disruptive  students. 

Textbooks.  Chapter  798  (H  577)  amends  G.S. 
115C-89.  After  the  SBE  selects  textbooks  that  it  thinks 
will  meet  the  teaching  requirements,  the  SBE  must  re- 
quest sealed  bids  from  publishers  on  all  the  books  being 
considered  for  adoption. 

Reduction  in  paperwork.  Section  65  of  Chapter 
752  requires  the  SBE  and  the  DPI  to  review  requirements 
for  reports  from  local  school  units  and,  to  the  extent 
possible,  eliminate  duplicate  or  obsolete  requirements. 
Each  local  board  of  education  will  take  the  same  action 
for  its  reports  and  give  the  results  of  its  review  to  the  SBE 
before  April  1,  1990.  Beginning  in  1990,  G.S.  115C-12 
requires  the  SBE  to  identify  all  reports  required  at  the 
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state  level  for  the  school  year,  each  year  before  the  school 
year  begins.  G.S.  115C-47(18)  requires  the  local  board, 
beginning  in  1990,  to  identify  all  reports  required  at  the 
local  level  before  the  start  of  the  school  year.  Additional 
local  reports  may  be  required  during  the  school  year  only 
with  prior  approval  by  the  school  board. 

Local  Boards  of  Education 

Resign  to  run.  Chapter  325  (S  370)  adds  new  G.S. 
163-125.  which  provides  that  a  person  who  holds  an 
elective  office  may  not  run  for  another  elective  public 
office  if  more  than  forty  days  of  the  two  terms  run  concur- 
rently, unless  the  person  resigns  from  the  first  office 
before  the  filing  deadline  for  the  office  sought.  A  person 
who  resigns  for  this  reason  may  not  hold  over  until  a 
successor  qualifies;  the  resignation  must  be  effective  on 
or  before  the  last  day  of  qualifying  for  the  subsequent 
office.  This  act  applies  to  elections  held  on  or  after  Janu- 
ary 1,  1991. 

Budget  disputes.  Chapter  493  (S  897)  amends  G.S. 
1 15C-431(b)  to  allow  clerks  of  court  to  transfer  budget 
disputes  between  the  board  of  education  and  the  board  of 
county  commissioners  to  superior  court.  If  the  clerk  de- 
temiines  that  the  dispute  cannot  be  arbitrated  within  ten 
days  after  refeiral,  he  or  she  must  transfer  the  matter  to  the 
superior  court  and  notify  the  senior  resident  superior 
court  judge  or  presiding  superior  court  judge  in  the  district. 

Single-prime  contracts.  Chapter  480  (S  308)  al- 
lows public  contracts  to  be  bid  as  multi-prime  or  single- 
prime  contracts.  G.S.  143-128  now  allows  boards  of 
education  to  use  the  single-prime  contract  system  and  to 
prequalify  bidders  for  all  construction  contracts.  If  the 
board  uses  the  single-prime  contract  system,  it  must  also 
seek  bids  for  the  project  using  the  multi-prime  system  and 
award  the  contract  to  the  lowest  responsible  bidder  or 
bidders  for  the  total  project.  (For  more  detail,  see  "Con- 
tracting by  School  Administrative  Units"  on  pages  16-17.) 

After  notice  and  a  public  hearing,  the  board  must 
adopt  an  appropriate  verifiable  percentage  goal,  as  defined 
in  G.S.  143- 128(c),  for  participation  by  minority  busi- 
nesses in  the  total  value  of  work  for  which  a  contract  or 
contracts  are  awarded.  The  act  does  not  require  the  board 
to  award  contracts  or  subcontracts  or  to  buy  materials  or 
equipment  from  minority-business  contractors  or  subcon- 
tractors who  do  not  submit  the  lowest  responsible  bid  or 
bids.  Chapter  480  expires  June  30,  1995. 

City  manager  on  board.  Chapter  49  (S  152)  amends 
G.S.  160A-147  to  allow  a  city  manager  to  serve  on  a 
county  board  of  education,  elected  on  a  nonpartisan  basis. 


if  ( 1 )  the  population  of  the  city  employing  the  manager      (^ 
does  not  exceed  10,000,  (2)  the  city  is  located  in  two 
counties,  and  (3)  the  manager  resides  in  a  county  with  a 
population  that  does  not  exceed  40.000. 

Settlement  documents.  Chapter  326  (S  456)  adds 
G.S.  132-12.2  to  provide  that  all  settlement  documents  in 
any  suit,  administrative  proceeding,  or  arbitration  insti- 
tuted against  a  board  of  education  in  connection  with  the 
board's  official  actions  are  included  in  the  definition  of 
public  records.  A  reviewing  authority  may  seal  settlement 
records  only  on  a  written  finding  that  there  is  an  overrid- 
ing interest  that  cannot  be  served  by  any  measure  short  of 
sealing  the  records.  This  act  applies  to  settlements  made 
final  on  or  after  July  1,  1989. 

Instructional  Issues 

Civic  literacy.  Chapter  370  (S  109)  amends  G.S. 
1 15C-81  to  add  instruction  relating  to  civic  literacy  to  the 
curriculum,  beginning  with  the  1990-91  school  year.  Local 
boards  of  education  must  require  high  school  teaching  of 
the  nation's  founding  and  related  documents  (including 
the  major  principles  in  the  Declaration  of  Independence, 
the  United  States  Constitution,  and  the  most  important  of  r 
the  Federalist  Papers).  Students  must  demonstrate  knowl-  V, 
edge  and  understanding  of  the  country's  founding  and 
these  documents  and  must  achieve  a  passing  grade  in  all 
high  school  courses  with  primary  instruction  in  these 
documents  as  a  prerequisite  to  graduation. 

The  SBE  must  require  any  appropriate,  statewide, 
curriculum-based  tests  to  include  questions  related  to 
these  documents.  The  DPI  and  local  boards  of  education 
must  develop  the  curriculum  and  must  include  a  review  of 
the  contributions  made  by  Americans  of  all  races  during 
the  nation's  founding.  They  also  must  provide  for  appro- 
priate teacher  training. 

Alcohol-  and  drug-use  prevention.  Chapter  801  (S 
1 126)  amends  G.S.  1 15C-81  to  require  that  alcohol-  and 
drug-use  prevention  education  be  available  to  every  child 
in  kindergarten  through  high  school.  The  SBE  must  devel- 
op and  maintain  a  recommended  list  of  materials.  The  DPI 
must  recommend  materials  for  the  SBE's  list,  work  to 
strengthen  instructional  offerings  in  the  areas  of  the  Basic 
Education  Program  that  include  alcohol-  and  drug-use 
prevention  education,  and  provide  for  staff  development. 

Local  boards  may  use  supplemental  instructional 
materials  from  the  SBE's  list  or  may  develop  their  own 
materials  for  approval  by  the  SBE.  School  boards  must       I 
implement  this  prevention  education  as  a  primary  part  of 
their  comprehensive  health  education  program  and  must 
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provide  for  an  ongoing  evaluation  of  educational  resources. 
The  alcohol-  and  drug-use  prevention  program  for  kin- 
dergarten through  sixth  grade  must  be  in  place  by  the 
1990-91  school  year  and  for  seventh  through  twelfth 
grade  by  1991-92. 

Local  boards  must  meet  state  accreditation  standards 
related  to  instruction  in  preventing  alcohol  and  drug  use 
in  kindergarten  through  twelfth  grade.  Instruction  will  ( 1 ) 
reach  all  students;  (2)  present  a  clear  and  consistent  mes- 
sage that  the  use  of  alcohol  and  illicit  drugs  and  the 
misuse  of  other  drugs  is  hannful:  (3)  reflect  current  re- 
search and  theory  and  use  current  and  accurate  infonna- 
tion;  (4)  involve  students  in  active,  "hands-on"  learning 
experiences;  (5)  integrate  substance-abuse  education  with 
other  health  and  social  issues  and  other  areas  of  the  Basic 
Education  Program  and  Standard  Course  of  Study;  (6) 
promote  understanding  and  respect  for  the  law  and  values 
of  society;  (7)  encourage  healthy,  safe,  and  responsible 
attitudes  and  behaviors;  (8)  include  strategies  to  involve 
parents,  family  members,  and  the  community;  (9)  include 
information  on  intervention  and  treatment  services;  and 
(10)  be  open  to  revision,  expansion,  and  improvement. 

Recycling  awareness.  Chapter  784  (S  1 1 1)  adds  the 
Solid  Waste  Management  Act  of  1989  to  Article  9  of 
Chapter  130A.  Every  local  school  board  must  make  avail- 
able an  awareness  program  on  the  recycling  of  waste 
materials.  The  DPI  will  develop  curriculum  materials  and 
resource  guides  for  the  recycling  awareness  program  at 
the  elementary,  middle,  and  high  school  levels.  (See  addi- 
tional requirements  of  the  act  under  "Miscellaneous"  on 
page  10.) 

Academic  fraud.  Chapter  144  (S  221)  amends  G.S. 
14-188.2.  which  makes  certain  acts  of  academic  fraud  a 
misdemeanor,  by  extending  its  coverage  to  teachers  and 
other  school  officials  and  to  acts  of  fraudulently  obtain- 
ing a  grade  or  test  score.  It  is  unlawful  for  any  person  to 
assist  a  student,  or  to  advertise  or  offer  to  assist  a  student, 
in  obtaining  or  attempting  to  obtain  a  grade  or  test  score 
by  fraudulent  means.  Giving  or  changing  a  grade  or  test 
score,  or  offering  to  give  or  change  a  grade  or  test 
score,  in  exchange  for  an  article  of  value  or  money  is 
also  prohibited.  The  exemption  for  a  student  who  as- 
sists another  is  limited  to  situations  where  the  first 
student  is  registered  in  an  educational  institution  in 
North  Carolina  and  subject  to  the  disciplinary  authority 
of  that  institution. 

Students 

Admission.  Section    17  of  Chapter  473  (H  711) 


amends  G.S.  1 15C-366.2  so  that  a  child  who  resides  with 
his  or  her  legal  custodian  (who  is  not  the  child's  parent  or 
legal  guardian)  is  considered  domiciled  in  the  custodian's 
school  administrative  unit  for  purposes  of  admission  to 
school.  "Legal  custodian"  means  the  person  or  agency  that 
has  been  awarded  legal  custody  of  the  child  by  a  court. 

Special  needs  diagnosis  and  evaluation.  Chapter 
388  (H  601)  amends  G.S.  1 15C-1 13,  which  outlines  the 
school  unit's  responsibilities  for  the  diagnosis  and  evalu- 
ation of  children  who  have  or  are  suspected  of  having 
special  needs.  Refenals  for  diagnosis  and  evaluation  must 
be  sent  or  delivered  to  either  the  child's  teacher,  principal, 
or  superintendent  or  his  or  her  designee.  The  local  educa- 
tional agency  must  notify  the  child's  parent  (or  guardian) 
of  the  referral,  describe  the  evaluation  procedures,  and 
request  consent  for  the  evaluation.  If  the  parent  refuses 
consent,  G.S.  1 I5C-1 16  authorizes  the  local  educational 
agency  to  obtain  a  due-process  hearing  on  that  issue. 

The  local  educational  agency  must  conduct  the  evalu- 
ation as  soon  as  possible  after  it  receives  consent.  If  the 
child  is  found  to  be  a  child  with  special  needs,  the  agency 
must  convene  an  individualized  education  program  com- 
mittee meeting  within  thirty  days  after  the  evaluation.  At 
that  meeting  the  committee  must  interpret  the  evaluation 
to  the  parent  and  must  propose  special  education  and  re- 
lated services  for  the  child.  The  local  educational  agency 
must  furnish  the  results  and  findings  and  propose  the  indi- 
vidualized education  program  or  group  educational  pro- 
gram before  the  parent  consents  to  initial  placement  in 
special  education.  Special  education  and  related  services 
must  begin  within  ninety  days  of  the  initial  referral  unless 
the  parent  refuses  to  consent  to  the  proposed  evaluation  or 
placement. 

An  annual  review  of  the  child's  progress  is  required, 
as  is  a  reevaluation  at  least  every  three  years  to  determine 
whether  the  child  should  continue  to  receive  special  edu- 
cation and  related  services. 

Special  needs  notice.  Chapter  362  (S  430)  amends 
G.S.  1 15C-1 16(a)  to  require  the  local  educational  agency 
to  give  written  notice  to  the  parent,  guardian,  or  surrogate 
parent  of  a  child  when  the  agency  proposes,  refuses  to 
initiate,  or  changes  the  identification,  evaluation,  or  edu- 
cational placement  of  a  child  as  a  child  with  special 
needs.  The  notice  must  contain  a  full  explanation  of  all 
procedural  safeguards  available  to  the  parent,  including 
the  right  to  have  the  proposed  decision  reviewed  and  the 
availability  of  mediation.  The  agency  must  document  that 
notice  was  sent  and  received. 

Chemically  dependent  children.  Chapter  316  (H 
679)  adds  G.S.   115C-149.  which  says  that  drug-  and 
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alcohol-addicted  children  are  not  children  with  special 
needs,  entitled  to  special  education  and  related  services, 
unless  they  meet  that  definition  because  of  some  other 
condition.  However,  the  SBE  must  adopt  rules  to  ensure 
that  school  units  provide  an  "appropriate"  education  for 
addicted  children  (no  definition  of  "appropriate"  is  in- 
cluded in  this  act). 

Missing  children.  Chapter  331  (H  567)  adds  new 
G.S.  1 15C-403  to  assist  in  the  location  of  missing  chil- 
dren. When  notified  by  a  law  enforcement  agency  or 
the  North  Carolina  Center  for  Missing  Persons  of  a  child's 
disappearance,  the  superintendent  (or  his  or  her  desig- 
nee) must  flag  the  school  records  of  a  child  who  is  or 
was  enrolled  in  the  school  unit.  Thereafter,  before  pro- 
viding a  copy  of  the  child's  record  or  other  information 
about  the  child,  the  superintendent  must  notify  the  con- 
tacting agency  that  a  request  for  records  or  information 
has  been  made.  A  copy  of  any  written  request  must  be 
sent  to  the  agency. 

When  a  child  transfers  from  one  school  system  to 
another,  the  receiving  school  must  obtain  the  child's  rec- 
ord from  his  or  her  former  system  within  thirty  days  after 
enrollment.  If  a  parent,  custodian,  or  guardian  provides 
the  child's  school  record,  the  enrolling  unit  must  request 
written  verification  of  the  information  from  the  former 
school  within  thirty  days  after  enrollment.  If  any  informa- 
tion indicates  that  the  child  is  a  missing  child,  that  infor- 
mation must  be  reported  to  the  North  Carolina  Center  for 
Missing  Persons.  The  act  applies  to  records  of  children 
who  are  reported  missing  or  who  transfer  from  other 
school  systems  on  or  after  August  15.  1989. 

PSAT  opportunities.  Section  77  of  Chapter  752 
adds  Article  lOA  to  Chapter  1 15C.  Every  student  in  the 
eighth  through  tenth  grade  who  has  completed  Algebra  I 
or  who  is  in  the  last  month  of  Algebra  I  must  be  given  an 
opportunity  to  take  a  version  of  the  Preliminary  Scholas- 
tic Aptitude  Test  (PSAT)  one  time  at  state  expense.  The 
SBE  must  contract  with  the  College  Board  for  the  tests 
and  for  comprehensive  diagnostic  information  to  accom- 
pany PSAT  score  reports.  The  SBE  must  allocate  up  to 
$365,000  for  fiscal  year  1989-90  and  up  to  $396,000  for 
1990-91  for  this  purpose. 

Public  School  Personnel  Salaries 

Section  38  of  Chapter  752  sets  salary  increases  for 
public  school  personnel  and  establishes  a  new  salary 
schedule  for  teachers. 

Teachers'  salary  schedule.  The  new  salary  sched- 
ule, effective  July  1.  1989,  will,  after  a  two  year  phase-in 


Table  1 

Monthly  Salary  Schedule  for  Teachers 

with  an  "A"  Certificate 


Years  of 

1989-90 

1990-91 

Experience 

Salary 

Salary 

0 

$1,914 

$1,981 

1 

1.986 

2.021 

2 

2.002 

2.111 

3 

2.020 

2.141 

4 

2,037 

2.172 

5 

2,106 

2,204 

6 

2,196 

2,263 

7 

2,215 

2.332 

8 

2.234 

2.366 

9 

2.297 

2.400 

10 

2,316 

2.458 

11 

2,336 

2,494 

12 

2,417 

2.530 

13 

2,438 

2.598 

14 

2,521 

2.636 

15 

2,543 

2.706 

16 

2,631 

2.746 

17 

2,726 

2.819 

18 

2,749 

2,897 

19 

2,850 

2.939 

20 

2,874 

3.021 

21 

2,976 

3.065 

22 

3,001 

3.149 

23 

3.027 

3.195 

24 

3,053 

3.241 

25 

3.079 

3.288 

26 

3,106 

3.336 

27 

3,134 

3.386 

28 

3,162 

3.436 

29+ 

3,191 

3,487 

to  achieve  a  unified  salary  plan,  simplify  the  calculation 
of  a  teacher's  salary.  The  new  schedule  incorporates  thirty 
annual  steps  based  on  years  of  experience,  with  a  2  per- 
cent salary  increase  from  step  to  step,  except  for  a  5 
percent  increase  between  years  three  and  four.  The  effect 
of  the  new  schedule  is  to  raise  teachers'  salaries  an  aver- 
age of  6  percent  in  each  of  the  next  three  fiscal  years. 
However,  because  of  the  way  the  old  schedule  and  the 
new  schedule  interact,  the  actual  raises  for  teachers  at 
various  steps  differ  from  6  percent. 

Under  the  new  schedule,  salaries  for  teachers  with 
certification  based  on  a  master's  degree  ("G"  certificates) 
are  to  be  5  percent  higher  than  salaries  for  regular  teach- 
ers ("A"  certificates);  salaries  for  teachers  with  "sixth 
year"  certification  are  to  be  7.5  percent  higher:  and  sala- 
ries for  teachers  with  doctorates  are  to  be  10  percent 
higher.  Table  1  presents  the  monthly  salary  schedule  that 
will  detemiine  salaries  for  teachers  who  are  classified 
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Table  2 

Monthly  Salary  Schedule  for  Teachers 

with  a  "G"  Certificate 


Years  of 

1989-90 

1990-91 

Experience 

Salary 

Salary 

0 

$2,059 

$2,105 

1 

2,134 

2,147 

2 

2.152 

2.241 

3 

2.170 

2,273 

4 

2,188 

2,306 

5 

2,267 

2,339 

6 

2,346 

2,404 

7 

2,366 

2,469 

8 

2,386 

2,505 

9 

2.468 

2.541 

10 

2.489 

2,609 

11 

2.510 

2.647 

12 

2.531 

2,685 

13 

2.619 

2,724 

14 

2.714 

2,798 

15 

2.736 

2,875 

16 

2,837 

2.916 

17 

2,861 

2,998 

18 

2,963 

3,042 

19 

2.988 

3,125 

20 

3.099 

3.170 

21 

3.124 

3,259 

22 

3.239 

3,306 

23 

3,265 

3,399 

24 

3,293 

3,447 

25 

3,321 

3,497 

26 

3.349 

3,548 

27 

3,378 

3.600 

28 

3,408 

3,652 

29+ 

3,438 

3,706 

"A"  beginning  July  1,  1989,  and  ending  June  30,  1992. 
Table  2  presents  the  monthly  salary  schedule  that  will 
determine  salaries  for  teachers  who  are  classified  "G" 
beginning  July  I.  1989,  and  ending  June  30.  1992. 

The  differences  between  "A"  and  "G"  certiticate 
teachers  in  these  two  lists  are  not  exactly  5  percent  at  each 
step.  The  salary  schedule  adopted  by  the  State  Board  of 
Education  for  fiscal  year  1991-92  will  have  worked  out 
all  discrepancies  so  that  the  5  percent  differential  will  be 
reached  at  each  salary  step.  By  then,  the  7.5  percent  sixth- 
year  differential  and  the  10  percent  doctoral  differential 
also  will  have  been  achieved. 

Superintendents,  principals,  assistant  principals,  and 
other  administrative  personnel.  Salaries  of  administrative 
personnel,  including  superintendents,  principals,  and  as- 
sistant principals,  are  raised  6  percent  across  the  board  for 
fiscal  year  1989-90  and  again  for  1990-91.  The  State 
Board  of  Education  is  to  develop  a  salary  schedule  for 


these  employees  that  has  the  same  steps  and  gradations  as 
the  teacher  salary  schedule,  to  be  ready  for  implementa- 
tion at  the  start  of  fiscal  year  1990-91. 

Noncertified  employees.  Salaries  of  noncertified 
employees  other  than  school  bus  drivers  are  raised  4 
percent  across  the  board  for  fiscal  year  1989-90  and  again 
for  1990-91.  In  addition,  an  allocation  of  2  percent  of 
salaries  for  each  year  is  available  to  adjust  the  salaries  of 
noncertified  employees  to  make  them  commensurate  with 
the  salaries  set  by  schedules  for  comparable  state  employ- 
ees who  are  subject  to  the  State  Personnel  Act. 

School  bus  drivers.  Salaries  for  school  bus  drivers 
are  raised  6  percent  across  the  board  for  fiscal  year  1989-90 
and  again  for  1990-1991. 

Public  School  Personnel 
Administration 

Differentiated  pay.  See  the  discussion  under  "School 
Improvement  and  Accountability  Act"  on  page  2  for  de- 
tails on  legislation  regarding  differentiated  pay  plans  for 
teachers. 

Assignment  of  principals  to  smaller  schools.  Sec- 
tion 73  of  Chapter  752  provides  that  when  principals  are 
reassigned  to  a  lower  job  classification  because  they  are 
transferred  to  a  school  within  an  administrative  unit  with 
a  smaller  number  of  teachers,  they  will  be  paid  at  the  level 
they  would  have  earned  had  they  served  their  entire  ca- 
reer as  a  principal  at  the  lower  job  classification.  This 
provision  does  not  apply  to  transfers  made  in  the  first  year 
following  the  merger  of  two  systems. 

Career-ladder  and  lead-teacher  programs.  Sec- 
tion 74  of  Chapter  752  extends  the  funding  for  the  sixteen 
career-ladder  pilot  programs  in  the  state.  Any  extra  com- 
pensation that  a  teacher  receives  because  of  his  or  her 
status  in  the  pilot  program  is  to  be  treated  as  a  bonus  or 
supplement  and  not  as  part  of  regular  salary.  Effective  at 
the  beginning  of  the  1989-90  school  year,  a  teacher  can 
be  considered  for  Career  Status  II  no  earlier  than  his  or 
her  third  year  as  a  Career  Status  I  teacher,  and  for  Career 
Status  III  no  earlier  than  the  third  year  as  Career  Status  II. 
Section  75  provides  funds  for  support  of  the  pilot  lead- 
teacher  programs  from  career-ladder  program  funds. 

Superintendent  contract  renewal.  G.S.  1 15C-271 
has  provided  that  the  contract  of  a  superintendent  may  not 
be  renewed  in  any  year  in  which  new  school  board  mem- 
bers are  to  be  elected  or  appointed  until  the  new  members 
have  been  sworn  in.  In  what  the  legislature  intended  as  a 
clarifying  change.  Chapter  339  (H  1072)  amends  that  law 
to  provide  that  "when  new  members  are  to  be  elected  or 
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appointed  and  sworn  in  during  the  final  12  months"  of  the 
superintendent's  contract,  the  board  may  not  renew  the 
contract  until  the  new  members  have  been  sworn  in. 

Outside  evaluator  program.  Section  12  of  Chapter 
500  abolishes  Article  24A  (the  Certified  Personnel  Evalu- 
ation Pilot  Program,  known  as  the  outside  evaluator  pro- 
gram) of  G.S.  Chapter  115C. 

Teacher  training  regarding  learning-disabled 
children.  Section  66  of  Chapter  752  amends  G.S. 
1 15C-296(b)  to  provide  that  the  standards  for  approval  of 
college  teacher  education  programs  for  students  not  ma- 
joring in  special  education  must  include  courses  in  the 
identification  and  education  of  children  with  learning 
disabilities.  It  also  amends  G.S.  115C-118  to  add  in- 
service  training  for  all  teachers  in  identification  and  edu- 
cation of  such  children  as  part  of  the  function  of  the 
regional  educational  training  centers. 

Teaching  grant  program  for  college  juniors.  Sec- 
tion 15  ofChapter  500  repeals  G.S.  1 15C-363. 24.  thereby 
abolishing  the  Teaching  Grant  Program  for  college  juniors. 

Model  Teacher  Education  Consortium.  Section 
72  ofChapter  752  sets  up  a  teacher  education  consortium 
for  several  administrative  units  in  the  northeastern  part  of 
the  state  (Roanoke  Rapids.  Weldon,  and  Granville.  Hal- 
ifax. Northhampton.  Vance,  and  Warren  counties)  to  be 
operated  in  conjunction  with  East  Carolina  University, 
Elizabeth  City  State  University,  Atlantic  Christian  Col- 
lege, North  Carolina  Western  College.  Halifax  Commu- 
nity College,  and  Vance-Granville  Community  College. 
The  consortium  is  to  be  designed  as  a  model  for  others 
that  may  be  started  in  other  parts  of  the  state.  It  provides 
for  free  education  of  potential  teachers. 

Teacher  certification  change.  Chapter  385  (H  578) 
deletes  from  G.S.  115C-284  the  requirement  that  a 
teacher's  certificate  is  not  valid  until  it  has  been  signed  by 
the  superintendent  of  the  administrative  unit  in  which  the 
teacher  resides  or  contracts  to  teach.  The  act  makes  a 
corresponding  change  in  G.S.  115C-315  regarding  the 
hiring  of  certified  teachers. 

Vacation  leave  accumulation.  Chapter  386  (H  579) 
amends  G.S.  1 15C-285.  -302,  and  -316  with  respect  to  the 
"year"  for  accumulation  of  annual  leave  time.  Before  the 
change,  if  an  employee  had  more  than  thirty  days  of 
vacation  leave  accumulated  on  December  3 1 ,  the  excess 
above  thirty  was  cancelled.  After  the  change,  that  calcula- 
tion will  be  done  on  June  30. 

Dependent  care  assistance.  Chapter  458  (H  1 159) 
amends  G.S.  115C-441.1  to  permit  salary  reduction  for 
employees  in  the  public  schools  to  create  a  fund  to  pay  for 
dependent  care  services  with  pre-tax  income  by  deduct- 


ing an  amount  set  by  the  employee  from  the  employee's        V 
paycheck  for  the  sole  purpose  of  dependent  care  costs. 
The  effect  is  to  reduce  the  cost  of  dependent  care  by 
paying  with  pre-tax  rather  than  after-tax  dollars. 

Employee  annuity  contracts.  Chapter  526  (S  600) 
amends  G.S.  115C-341  (for  public  school  employees). 
G.S.  115D-25  (for  community  college  employees),  and 
G.S.  116-17  (for  University  of  North  Carolina  employ- 
ees) to  permit  purchase  of  custodial  accounts  under  sec- 
tions 401(f)  and  403(b)(7)  of  the  Internal  Revenue  Code 
through  employee  voluntary  salary  reduction. 

Protection  for  volunteer  athletic  team  health-care 
providers.  Chapter  498  (H  1037)  amends  G.S.  90-21.14 
to  extend  the  protection  from  liability  by  the  "good  Sa- 
maritan statute"  to  volunteer  health-care  providers  who 
receive  no  compensation  and  who  render  first  aid  or 
emergency  treatment  to  members  of  athletic  teams. 

Minimum  age  for  school  bus  drivers.  Chapters 
558  (H  273)  and  771  (S691)  amend  G.S.  115C-218  and 
-245  to  make  clear  that  drivers  of  school  buses  and 
activity  buses  must  be  eighteen  years  old  and  to  pro- 
vide, effective  September  1,  1990,  that  every  driver  of 
a  school  activity  bus  must  have  a  school  bus  driver's 
certificate.  ( 

Teacher   aides   renamed.   Chapter  585   (H   674)        ^ 
amends  G.S.  1 15C- 12. -1 10, -307, -363, -390,  and -391  to 
change  "aides"  to  "teacher  assistants." 

Selective  Service  registration  as  a  condition  of 
employment.  Chapter  618  (S  842)  specifies  that  employ- 
ment with  any  state  or  local  agency  is  not  permitted  for 
someone  who  is  required  to  register  for  military  service 
and  fails  to  do  so. 

Communicable-disease  law  changes.  Chapter  698 
(S  282)  specifies  what  actions  an  employer  may  take  with 
respect  to  employees  or  applicants  with  acquired  immuno- 
deficiency syndrome  (AIDS)  or  the  human  immunodefi- 
ciency virus  (HIV). 

Whistle-blower  hot  line.  Chapter  236  (S  125)  pro- 
tects state,  public  school,  and  community  college  em- 
ployees who  report  improper  governmental  activities. 

Cafeteria  workers'  gloves.  Chapter  249  (S  197)  di- 
rects the  state  Commission  for  Health  Services  to  develop 
rules  addressing  the  appropriate  and  reasonable  use  of 
gloves  or  utensils  by  employees,  including  school  cafete- 
ria workers,  who  handle  unwrapped  food. 

Use  of  Funds  ^ 

Pupil  transportation.  Section  55  of  Chapter  752 
directs  the  DPI  to  implement  the  Pupil  Transportation 
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Operational  Study  authorized  by  Chapter  1086,  Section 
94.  of  the  1987  North  Carolina  Session  Laws.  The  SBE 
must  allocate  up  to  $400,000  of  fiscal  year  1989-90  funds 
to  implement  the  findings  of  the  study. 

Child  nutrition.  Section  56  of  Chapter  752  requires 
the  SBE  to  allocate  $280,000  of  the  DPE's  funds  to  local 
school  units  for  staff  development  of  school  food-service 
personnel. 

Dropout  prevention.  Section  57  of  Chapter  752 
requires  the  SBE  to  allocate  up  to  $225,000  of  dropout- 
prevention  funds  for  each  year  of  the  1989-91  biennium 
for  three  dropout-prevention  coordinators.  Section  58 
allows  the  use  of  $200,000  allocated  for  dropout-pre- 
vention in-school  suspension  each  year  of  the  1989-91 
biennium  for  eight  pilot  educational  compacts.  These 
public-private  compacts  will  bring  together  representa- 
tives from  public  education,  community  colleges,  and 
higher  education  with  business  and  industry  leaders  to 
determine  how  to  improve  attendance,  prevent  dropouts, 
increase  academic  performance,  and  increase  participa- 
tion in  higher  education  and  the  work  force  by  at-risk 
students.  The  funds  also  may  be  used  for  eight  parental- 
involvement  pilot  programs  and  for  costs,  workshops, 
and  committee  meetings  of  the  DPE"s  dropout-preven- 
tion staff. 

Scholarship  loans.  Section  59  of  Chapter  752  al- 
lows the  superintendent  of  public  instruction  to  designate, 
for  each  year  of  the  biennium,  up  to  $200,000  of  DPI 
funds  for  prospective-teacher  scholarship  loans  to  be  used 
for  loans  to  teacher  assistants  enrolled  in  accredited  teacher 
education  programs. 

Kindergarten  study.  Section  60  of  Chapter  752 
allocates  $24,900  of  funds  appropriated  for  certain  educa- 
tion studies  in  Chapter  873  of  the  1987  Session  Laws,  and 
still  available  the  to  Board  of  Governors  of  The  Univer- 
sity of  North  Carolina,  for  a  study  of  the  impact  of  kinder- 
garten education  on  subsequent  school  performance. 

Foreign  language  institute.  Section  62  of  Chap- 
ter 752  allows  the  SBE  to  allocate  $300,000  of  funds 
for  aid  to  school  units,  each  year  of  the  biennium,  for 
two  positions,  support  expenses,  and  workshops  to  pro- 
vide intensive  advanced  training  for  foreign  language 
teachers. 

Willie  M.  Section  82  of  Chapter  500  directs  the 
DPE  to  use  funds  appropriated  for  the  Willie  M.  class  to 
establish  a  supplemental  reserve  to  serve  only  class  mem- 
bers. The  SBE  must  allocate  funds  to  school  units  to  (1) 
serve  class  members  not  included  in  the  regular  average 
daily  membership  and  the  census  of  children  with  special 
needs  and  (2)  provide  the  program  costs  that  exceed  the 


per-pupil  allocation  from  the  State  Public  School  Fund 
and  other  state  and  federal  funds  for  children  with  special 
needs. 

Accreditation/Accountability.  Section  67  of  Chap- 
ter 752  requires  the  SBE  to  allocate  $200,000  for  fiscal 
year  1989-90  and  $250,000  for  1990-91  of  funds  appro- 
priated for  the  Basic  Education  Program  (BEP)  to  the  DPI 
to  implement  performance  standards  that  are  part  of  the 
statewide  accreditation  program.  The  state  superinten- 
dent may  use  up  to  $  1 50,000  of  other  DPI  funds  each  year 
for  research  and  development. 

Additional  teachers.  Section  68  of  Chapter  752 
provides  that  funds  appropriated  to  the  DPE  for  the 
1989-9 1  biennium  for  additional  teachers  must  be  used  to 
expand  curricular  offerings  in  accordance  with  the  BEP. 
Each  local  board  should  consider  local  needs,  priorities, 
and  schedules  for  implementing  the  BEP  when  expanding 
its  curricular  offerings.  The  SBE  must  monitor  and  report 
on  any  alternative  uses  of  funds  by  local  boards. 

Project  Teach.  Section  69  of  Chapter  752  directs 
the  SBE  to  allocate  to  the  DPI  $73,000  each  year  for  the 
Project  Teach  Initiative  in  the  school  units  that  cunently 
have  the  program  and  to  expand  the  project  to  focus  on 
parents  in  at  least  two  systems. 

North  Carolina  Symphony.  Section  70  of  Chapter 
752  directs  the  SBE  to  allocate  $50,000  of  fiscal  year 
1989-90  funds  to  the  DPI  to  develop,  maintain,  and  up- 
date an  ongoing  audiovisual  program  and  a  young  people's 
television  series  for  the  North  Carolina  Symphony's  edu- 
cation outreach  effort. 

Principles-of-technology  funds.  Section  7 1  of  Chap- 
ter 752  allows  funds  appropriated  for  a  principles-of- 
technology  demonstration  program  in  three  administra- 
tive units  to  remain  available  for  expenditure  until  June 
30,  1991. 

Vandalism.  Section  76  of  Chapter  752  states  that 
the  DPI  may  use  up  to  $80,000  of  its  funds  for  each  year 
of  the  biennium  for  salaries  and  support  costs  to  de- 
velop plans  and  procedures  to  reduce  vandalism  of  school 
facilities. 

Basic  Educational  Program  funding  transfer. 
Section  13  of  Chapter  500  directs  the  DPE  to  transfer 
$850,000  from  the  Trust  Fund  unemployment  reserve  to 
the  General  Fund  in  fiscal  year  1989-90.  This  amount  of 
the  DPE's  appropriation  is  to  be  used  to  provide  educa- 
tional programs  similar  to  state  and  federal  programs  that 
comprise  the  unemployment  reserve. 

Assistant  principals.  Section  63  of  Chapter  752 
provides  that  funds  appropriated  for  assistant  principals 
are  to  be  allotted  to  school  units  on  the  basis  of  months 
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of  employment.  School  units  may  hire  assistant  principals 
for  ten,  eleven,  or  twelve  months.  Local  superintendents 
must,  to  the  extent  practical,  distribute  the  positions  to 
schools  on  the  basis  of  average  daily  membership.  If  a 
school  unit  employs  assistant  principals  for  ten  months, 
it  may  use  the  remaining  funds  for  summer  school 
programs. 

Braille  textbooks.  Chapter  799  (S  1309)  provides 
that  the  SBE  may  use  DPE  funds  for  textbooks  for  the 
1989-91  biennium  to  acquire  braille  textbooks. 

Basic  Educational  Program  enhancement  teach- 
ers. Section  29  of  Chapter  799  provides  that  no  school 
unit  may  receive  fewer  Basic  Education  Program  en- 
hancement teachers  in  fiscal  year  1989-90  than  it  re- 
ceived in  1988-89. 

Program  coordinator.  Section  64  of  Chapter  752 
requires  the  superintendent  of  public  instmction  to  employ 
a  person  to  coordinate  programs  in  the  public  schools  and 
programs  operated  or  funded  through  the  Department  of 
Human  Resources  that  sei^ve  the  same  children. 


Miscellaneous 

Nursing  shortage.  Chapter  560  (H  320)  addresses 
the  current  nursing  shortage.  Section  3  requires  (1)  the 
DPE  to  develop  a  second,  more  rigorous,  academic  health 
occupations  track  for  students  planning  to  pursue  a  col- 
lege degree  in  health  occupations;  (2)  the  DPE  and  the 
Board  of  Governors  of  The  University  of  North  Carolina 
to  work  together  to  determine  whether  current  health 
occupations  courses  in  secondary  schools  can  be  altered 
to  meet  the  criteria  for  acceptance  under  the  University's 
minimum  entrance  requirements;  (3)  the  DPE  and  the 
Area  Health  Education  Centers  of  The  University  of  North 
Carolina  (AHEC)  jointly  to  plan  summer  programs  in 
health  careers  for  rising  ninth,  tenth,  and  eleventh  grad- 
ers; and  (4)  the  DPE  and  AHEC  to  collaborate  to  provide 
materials  and  training  in  health  careers  for  middle-school 
career  exploration  teachers. 

Lead  poisoning.  Chapter  333  (H  690)  adds  G.S. 
130A-131,  which  requires  the  Commission  on  Health 
Services  to  issue  rules  for  the  prevention  and  control  of 
lead  poisoning  in  children,  including  abatement  of  lead- 
poisoning  hazards  in  schools  attended  by  children  less 
than  six  years  old. 

Motor  vehicles.  Section  4  of  Chapter  644  (S  773) 
amends  G.S.  1 15C-46,  which  sets  out  the  powers  of  local 
school  boards  to  regulate  the  parking  of  motor  vehicles.  A 
person  who  removes  a  vehicle  pursuant  to  this  section 
will  not  be  liable  for  damages  caused  by  the  removal  to 


the  owner,  lienholder,  or  other  person  entitled  to  posses-       ( 
sion  of  the  vehicle  unless  the  damage  was  the  result  of 
intentional  or  negligent  behavior.  There  also  may  be  lia- 
bility for  the  intentional  or  negligent  injury  of  another 
person  during  removal  of  the  vehicle. 

Inspections.  Section  12  of  Chapter  681  (S  497), 
which  makes  changes  in  the  building  code  laws,  amends 
G.S.  115C-525(b)  to  require  at  least  two  fire-hazard  in- 
spections per  year  for  every  public  school  building.  The 
inspections  must  be  at  least  120  days  apart. 

Solid  waste.  Chapter  784  (S  111)  includes  the  Solid 
Waste  Management  Act  of  1989,  Part  2A  of  Article  9, 
Chapter  130A.  The  state  solid  waste  management  pro- 
gram must  include  a  public  education  program  to  be 
developed  in  cooperation  with  the  DPI,  units  of  local 
government,  other  state  agencies,  and  business  and  indus- 
try organizations  to  inform  the  public  of  the  need  for 
recycling.  The  DPI,  with  assistance  from  the  Department 
for  Human  Resources  and  The  University  of  North  Caro- 
lina, must  develop,  distribute,  and  encourage  the  use  of 
guidelines  for  the  collection  of  recyclable  materials  and 
for  solid  waste  reduction  in  the  state  system  of  education. 
These  guidelines,  which  must  be  developed  by  January  1, 
1991,  will  address  solid  waste  generated  in  administrative  / 
offices,  classrooms,  dormitories,  and  cafeterias.  (Addi-  \, 
tional  requirements  of  the  act  are  discussed  under  "'In- 
structional Issues"  on  page  5.) 

Asbestos.  Chapter  724  (H  516)  contains  many  pro- 
visions related  to  asbestos-hazard  management.  G.S. 
130A-445  provides  that  all  school  buildings  subject  to  the 
provisions  of  Title  II  of  the  Asbestos  Hazard  Emergency 
Response  of  the  Toxic  Substances  Control  Act  (AHERA) 
must  be  inspected  for  asbestos-containing  materials  and 
must  prepare  and  submit  management  plans  to  the  De- 
partment of  Human  Resources.  The  Commission  for 
Health  Services  will  adopt  rules  governing  school  man- 
agement plans. 

Studies 

Education  Study  Commission.  Section  5. 1  of  Chap- 
ter 802  (S  231 )  establishes  the  twenty-member  Education 
Study  Commission.  The  commission  must  consider  (1) 
ways  the  elementary  and  secondary,  community  college, 
and  university  systems  could  work  together  to  reduce  the 
remediation  necessary  in  post-secondary  institutions;  (2) 
salary  schedules  for  the  public  schools;  (3)  ways  commu- 
nity colleges  could  assist  with  the  dropout  problem;  (4)  I 
current  cooperative  programs  and  ways  to  enhance  con- 
cuiTcnt  enrollment  programs;  (5)  ways  to  improve  the 
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I  joint  use  of  facilities,  equipment,  and  faculty;  (6)  coop- 
erative steps  to  increase  the  number  of  high  school 
graduates  who  attend  post-secondary  institutions;  (7) 
ways  to  articulate  more  closely  the  curricula  of  the  public 
schools  and  community  colleges;  (8)  funding  solutions 
for  these  issues;  (9)  whether  the  state  could  make  better 
use  of  its  buildings  and  equipment  (including  buses  and 
school  buildings  in  the  summer);  (10)  state  educational 
equity  grants;  (11)  methods  of  helping  students  at  risk 
of  academic  and  social  failure;  (12)  the  feasibility  of 
establishing  a  state  and  local  government  "Earn  to  Learn" 
program  to  encourage  students  to  enroll  in  post-secon- 
dary institutions;  (13)  the  feasibility  of  establishing  an 
educators  hall  of  fame;  and  (14)  reports  of  other  re- 
lated studies.  The  commission  must  report  by  the  first  day 
of  the  1991  session  of  the  General  Assembly  and  will  ter- 
minate when  its  report  is  filed. 

Willie  M.  Section  2. 1  of  Chapter  802  (S  23 1)  autho- 
rizes the  Legislative  Research  Commission  to  shidy  Willie 
M.  programs. 

Local  Legislation 

)Many  local  acts  affect  the  board  of  education:  the 
method  or  date  of  the  board's  election;  the  board's  mem- 
bership, size,  or  compensation  or  the  filing  period  for  its 
election;  or  the  method  of  filling  vacancies.  These  acts 
include  Chapter  2  (H  52).  Whiteville  City;  Chapter  29  (H 
106),  Bladen  County;  Chapter  73  (H  499),  Lenoir  County; 
Chapter  88  (H  192),  Richmond  County;  Chapter  95  (H 
884),  Vance  County;  Chapter  98  (H  450),  Moore  County; 
Chapter  102  (H  632).  Cabarrus  County;  Chapter  103  (H 
788),  Edenton-Chowan;  Chapter  105  (H  790),  Perquimans 
County;  Chapter  1 36  ( S  438),  Union  County;  Chapter  288 
(H  670),  Anson  County;  Chapter  292  (H  769),  Granville 
County;  Chapter  309  (H  873),  Albemarle;  Chapter  304  (H 
421),  Lincoln  County;  Chapter  212  (S  606),  Robeson 
County;  Chapter  306  (H  594),  Forsyth  County;  Chapter 
307  (H  637),  Lee  County;  Chapter  497  (H  797),  Carteret 
and  Forsyth  counties;  and  Chapter  685  (H  836),  Rocking- 
ham County. 

Several  local  acts  relate  to  construction  contracts 
and  funding;  Chapter  61  (H  222),  Pasquotank  County; 
Chapter  177  (S  161),  Dare  Coumy;  Chapter  397  (H  857), 
Chowan  County;  Chapter  398  (H  860),  Davidson  County, 
Lexington,  and  Thomasville;  Chapter  409  (H  573),  Curri- 
tuck County;  Chapter  468  (H  224),  Pasquotank  County; 

I       Chapter  675  (H  848),  Roanoke  Rapids. 

^  Other  local  acts  are  Chapter  399  (H  894),  Winston- 

Salem/Forsyth  County  and  Haywood  County  instructional 


personnel  pay  day,  and  Chapter  768  (S  656),  supplemen- 
tal tax  and  student  transfers  in  Iredell  County. 


Community  College  System 
Administration  and  Personnel 

Salaries.  Section  34  of  Chapter  752  provides  an 
average  salary  increase  of  6  percent  for  fiscal  year  1989-90 
and  again  for  1990-91  for  permanent  community  col- 
lege instructional  persormel  and  authorizes  a  6  percent 
pro  rata  annual  increase  for  temporary  instructional 
personnel. 

Dependent  care  assistance.  Chapter  458  (H  1159) 
amends  G.S.  115D-25.1  to  permit  salary  reduction  for 
employees  in  the  community  college  system  to  create  a 
fund  to  pay  for  dependent  care  services  with  pre-tax 
income  by  deducting  an  amount  set  by  the  employee  from 
the  employee's  paycheck  for  the  sole  purpose  of  depen- 
dent care  costs.  The  effect  is  to  reduce  the  cost  of  depen- 
dent care  by  paying  with  pre-tax  rather  than  after-tax 
dollars. 

Employee  annuity  contracts.  See  the  discussion 
under  "Public  School  Personnel  Administration,"  page  8, 
regarding  the  purchase  of  employee  annuity  contracts. 

Trustees'  terms.  Chapter  521  (H  555)  amends  G.S. 
115D-13  to  extend  by  one  year  the  regular  temis  of 
trustees  appointed  in  1981  and  those  appointed  in  1987. 
The  purpose  is  to  create  full  staggering  of  temis.  Stagger- 
ing was  upset  when  trustees'  terms  were  changed  from 
eight  to  four  years  for  new  trustees  beginning  in  1985. 
Chapter  521  permits  extension  of  the  terms  of  one  or 
more  trustees  appointed  pursuant  to  G.S.  115D-12  to 
stagger  those  terms,  unless  they  are  already  staggered. 
The  act  also  empowers  community  college  boards  of 
trustees  to  declare  vacant  the  office  of  a  member  who  fails 
to  attend  three  consecutive,  scheduled  meetings  without 
justifiable  cause. 

Trustees'  training.  Section  2 1  of  Chapter  500  re- 
quests that  the  Association  of  Community  College  Trus- 
tees submit  a  report  to  the  State  Board  of  Community 
Colleges  and  to  the  General  Assembly  on  training  pro- 
grams offered  to  community  college  trustees  and  on  the 
number  of  trustees  attending. 

Accountability  and  flexibility.  Section  80  of  Chap- 
ter 752  requires  the  State  Board  of  Community  Colleges 
to  develop  a  "Critical  Success  Factors"  list  to  define  state- 
wide measures  of  accountability  for  all  community  colleges 
and  requires  each  college  to  develop  its  own  institutional 
effectiveness  plan.  It  directs  the  state  board  to  allow  each 
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institution  maximum  budget  flexibility,  but  it  provides 
that  in  no  case  may  there  be  a  transfer  of  greater  than  5 
percent  from  salaries  to  other  costs  and  from  instruction 
to  administration,  and  there  may  be  no  transfers  from 
literacy  and  community  service  programs.  There  is  to  be 
no  limitation  on  transfers  from  other  costs  to  salaries  or 
from  administration  to  instruction. 

Management  support  system.  Section  19  of  Chap- 
ter 500  requires  the  State  Board  of  Community  Colleges 
to  submit  quarterly  reports  to  the  Joint  Legislative  Com- 
mission on  Governmental  Operations  on  the  progress  of 
the  design  and  implementation  of  an  adequate  and  timely 
management  support  system  for  community  colleges,  with 
a  system  for  accurate  data  reporting  to  be  in  place  by  July 
1.  1990. 

Satellite  centers.  Section  23  of  Chapter  500  directs 
the  State  Board  of  Community  Colleges  to  develop  crite- 
ria for  the  construction  of  satellite  facilities  (that  is,  those 
in  a  county  other  than  the  county  of  the  main  campus)  and 
off-campus  centers  (that  is,  those  in  the  same  county  as 
the  main  campus).  These  criteria  are  to  be  implemented 
when  approved  by  the  General  Assembly. 

Cooperation  with  UNC.  Section  25  of  Chapter  500 
directs  the  State  Board  of  Community  Colleges  and  the 
Board  of  Governors  of  The  University  of  North  Carolina 
to  develop  incentives  ( 1 )  to  encourage  regional  and  coop- 
erative programs  among  the  colleges  of  the  community 
college  system  and  the  institutions  of  The  University  of 
North  Carolina  and  (2)  to  incorporate  any  needed  legisla- 
tion into  their  fiscal  year  1990-91  budget  requests. 

Maintenance-of-plant  study.  Section  28  of  Chap- 
ter 500  directs  the  State  Board  of  Community  Colleges  to 
review  the  cunent  allocation  method  for  distributing  the 
maintenance-of-plant  subsidy  to  regional  institutions  and 
to  report  to  the  1990  session  of  the  General  Assembly. 

FTE  and  other  accounting  provisions.  A  number 
of  legislative  provisions  relate  to  full-time  equivalent 
(FTE)  accounting  and  other  accounting  matters:  ( 1 )  Sec- 
tion 81  of  Chapter  752  provides  that  for  purposes  of 
determining  the  systemwide  number  of  FTE  teaching 
positions  in  a  year,  the  total  curriculum  FTE  student 
enrollment  is  to  be  divided  by  twenty-one,  and  the  occu- 
pational extension  FTE  student  enrollment  is  to  be  di- 
vided by  twenty-two.  (2)  Section  84  of  Chapter  752 
directs  the  State  Board  of  Community  Colleges  to  distrib- 
ute literacy  funds  on  the  basis  of  a  formula  that  provides 
for  equitable  treatment  of  all  colleges  and  that  includes  a 
base  allotment,  a  target  population  of  people  sixteen  to 
fifty-four  years  old  with  less  than  a  high  school  education, 
and  consideration  of  past  literacy  training  performance. 


The  section  permits  the  state  board  to  adopt  temporary  f 
rules  regarding  the  formula  without  compliance  with  the 
Administrative  Procedures  Act.  (3)  Section  24  of  Chapter 
500  directs  the  community  college  system  and  The  Uni- 
versity of  North  Carolina,  in  cooperation  with  the  North 
Carolina  Association  of  Independent  Colleges  and  Univer- 
sities, to  recommend  to  the  General  Assembly  a  common 
method  for  counting  student  enrolhnents  for  purposes  of 
receiving  public  funds.  (4)  Section  27  of  Chapter  500 
directs  that  the  census  data  for  counting  extension  FTE 
student  enrollments  is  to  be  the  same  as  that  used  to  count 
curriculum  FTE  student  enrollments. 

Funding 

Appropriations.  Section  3  of  Chapter  500  (S  43) 
appropriates  $332.5  million  for  fiscal  year  1989-90  and 
$333.2  million  for  1990-91  to  the  Department  of  Com- 
munity Colleges  for  current  operating  expenses.  Section 
5  of  the  same  act  appropriates  an  additional  $300,000 
each  fiscal  year.  Section  3  of  Chapter  752  (S  44)  appropri- 
ates $13.3  million  for  1989-90  and  $11.1  million  for 
1990-91. 

Specified  spending.  Several  special  provisions  in  /■ 
the  budget  acts  make  specific  spending  directives:  ( 1 )  The  \ 
General  Assembly  is  to  appropriate  funds  for  FTE  student 
enrollment  in  the  community  college  system  on  a  biennial 
basis  in  order  to  ensure  stability  in  funding  and  to  reduce 
the  impact  of  short-time  enrollment  tJuchiations.  The  State 
Board  of  Community  Colleges  is  to  allocate  to  each  col- 
lege a  budget  based  on  the  average  of  the  prior  year's 
actual  FTE  student  enrollment  or  actual  full-time  enroll- 
ment (whichever  is  greater);  in  no  instance  may  any 
college  receive  less  than  90  percent  of  the  prior  year's 
average  curriculum  FTE  student  enrollment  [Section  20 
of  Chapter  500].  (2)  $500,000  is  transferred  each  year  of 
the  1989-91  biennium  from  the  Worker  Training  Tmst 
Fund  to  the  Department  of  Community  Colleges  to  con- 
tinue the  Focused  Industrial  Training  Program  [Section 
82  of  Chapter  752].  (3)  No  funds  appropriated  as  op- 
erating funds  under  Section  3  of  Chapter  500  (see 
paragraph  above)  may  be  used  to  support  recreation  ex- 
tension courses.  Such  courses  must  be  offered  only  on 
a  self-sustaining  basis,  and  membership  hours  in  those 
courses  may  not  be  counted  in  computing  FTE  students 
for  budget  purposes  [Section  16  of  Chapter  500].  (4) 
Appropriations  for  equipment  and  library  books  are  made 
for  each  year  of  the  biennium.  All  unencumbered  appro-  i 
priations  will  revert  to  the  General  Fund  twelve  months 
after  the  close  of  each  fiscal  year  for  which  they  are  ap- 
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propriated  [Section  17  of  Chapter  500].  (5)  Section  5  of 
Chapter  500  appropriates  funds  to  provide  financial  assist- 
ance to  nursing  education  programs  that  lead  to  diplomas 
in  nursing.  The  programs  must  be  fully  accredited  by  the 
state  board  of  nursing  and  in  a  public  or  nonprofit  hospi- 
tal. The  funds  are  to  be  distributed  on  the  basis  of  $850  for 
each  full-time  student  enrolled  [Section  18  of  Chapter 
500]. 

Tuition 

The  State  Board  of  Community  Colleges  is  directed 
[Section  79  of  Chapter  752]  to  raise  tuition  beginning  in 
the  fall  of  1 989  to  $90  per  quarter  for  in-state  students  and 
to  $840  for  out-of-state  students.  Section  85  of  Chapter 
752  ainends  G.S.  1 15D-39  to  provide  that  when  an  em- 
ployer pays  tuition  for  an  employee  to  attend  a  commu- 
nity college  and  the  employee  works  at  a  North  Carolina 
business  location,  the  employer  is  to  be  charged  in-state 
tuition,  regardless  of  the  student's  residence.  High  school 
students  enrolled  in  a  community  college  under  G.S. 
115D-20(4)  (high  school  students  taking  college  credit 
courses)  and  G.S.  115D-5  (general  provisions)  are  ex- 
empted from  tuition  [Section  88  of  Chapter  752].  Chapter 
162  (H  1211)  amends  G.S.  1 15D-5(b)  to  waive  tuition  for 
employees  of  the  Division  of  Youth  Services  of  the  De- 
partment of  Human  Resources  who  are  required  to  be 
certified  by  the  Criminal  Justice  and  Training  Standards 
Commission. 


Community  Colleges  to  adopt  a  Community  College 
Education  Blueprint  not  inconsistent  with  the  report  on 
the  North  Carolina  community  college  system  by  the 
Commission  on  the  Future,  "Gaining  the  Competitive 
Edge."  The  blueprint  is  to  define  programs  necessary  to 
provide  each  community  college  student  access  to  quality 
teaching  and  support  services,  establish  mechanisms  to 
promote  accountability  and  flexibility,  provide  adult  North 
Carolinians  with  opportunities  for  mastering  basic  think- 
ing skills,  help  business  and  industry  adapt  to  technologi- 
cal changes,  promote  small  business  development,  set  out 
ways  to  cooperate  with  the  public  schools  and  the  state's 
universities,  and  provide  for  strong  leadership  for  the 
future  of  the  system.  Of  the  funds  appropriated  to  the 
community  colleges,  $5  inillion  for  fiscal  year  1989-90 
and  $10  million  for  1990-91  are  to  be  used  by  the  state 
board  in  initiating  the  blueprint. 

Transfer  of  credits.  Section  26  of  Chapter  500  di- 
rects the  State  Board  of  Community  Colleges  to  develop, 
with  the  Board  of  Governors  of  The  University  of  North 
Carolina,  a  plan  to  increase  the  number  of  community 
college  credits  that  will  transfer  to  the  university  system 
and  to  report  the  plan  to  the  1990  session  of  the  General 
Assembly. 

Motorcycle  Safety  Instruction  Program.  Chapter 
755  (H  1175)  establishes  the  Motorcycle  Safety  Instruc- 
tion Program  to  be  administered  through  the  community 
college  system  and  funded  by  an  increase  in  the  registra- 
tion fee  for  motorcycles. 


Curriculum  and  Program 

Literacy.  Section  22  of  Chapter  500  directs  the  State 
Board  of  Community  Colleges  to  develop  a  literacy  pol- 
icy to  increase  the  number  of  people  undergoing  literacy 
education,  increase  the  number  of  adult  high  school  grad- 
uates and  GED  diplomas,  encourage  improvement  in  lit- 
eracy programs  through  perfonnance-based  incentive 
funding,  allocate  literacy  funds  on  a  more  equitable  basis, 
develop  statewide  and  individual  college  goals  for  in- 
creasing literacy,  increase  the  number  of  workplace  liter- 
acy sites,  and  replicate  successful  programs  across  the 
state.  Section  86  of  Chapter  752  specifies  that  literacy 
funds  may  be  used  for  transportation  to  literacy  programs 
and  provides  that  the  State  Board  of  Community  Colleges 
and  the  State  Board  of  Education  are  to  develop  pilot 
projects  to  allow  the  public  school  transportation  system 

M  to  transport  people  to  literacy  programs. 

"  Education  blueprint.  Section  83  of  Chapter  752  adds 

new  G.S.    115D-8,   which  directs  the  State  Board  of 


Colleges  and  Universities 
Funding 

Total  appropriations  to  The  University  of  North 
Carolina  under  Section  3  of  Chapter  500,  for  continuing 
operations,  are  $1  billion  for  fiscal  year  1989-90  and  $1 
billion  for  1990-91.  In  addition,  under  Section  5  of  that 
act,  $37.8  million  is  appropriated  for  1989-90  and  $37.8 
million  for  1990-91.  Appropriations  under  Section  3  of 
Chapter  752  total  $1.1  inillion  for  1989-90  and  $10.3 
million  for  1990-91.  Section  97  of  Chapter  752  directs 
that  $100,00  from  overhead  receipts  be  allocated  for 
the  centennial  observance  at  North  Carolina  Agricul- 
tural and  Technical  State  University  and  that  $50,000 
be  allocated  for  the  centennial  observance  at  Westem 
Carolina  University. 

Section  33  of  Chapter  500  directs  the  Board  of  Gov- 
ernors of  The  University  of  North  Carolina  (1)  to  study 
the  variations  in  instructional  funding  levels  among  the 
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different  classes  of  constituent  institutions  and  in  the 
costs  of  providing  instruction  and  (2)  to  report  its  findings 
to  the  1990  session  of  the  General  Assembly. 

Section  91  of  Chapter  752  provides  that  of  the  funds 
appropriated,  $201,000  in  fiscal  year  1989-90  and 
$302,000  in  1990-91  are  to  be  used  to  implement  a  salary 
plan  for  faculty  at  the  North  Carolina  School  of  Science 
and  Mathematics. 

Several  acts  address  specific  funding  matters:  (1) 
Chapter  56  (S  37)  authorizes  the  governor  to  transfer 
money  within  University  of  North  Carolina  General  Fund 
appropriations  to  ensure  full  funding  of  certain  scholar- 
ship programs.  (2)  Chapter  30  (S  88),  Chapter  125  (H 
557),  Chapter  501  (S  557),  and  Chapter  745  (S  693) 
authorize  various  construction  projects  on  the  several 
campuses. 

Administration  and  Personnel 

Salaries.  Section  35  of  Chapter  752  provides  for  an 
average  salary  increase  of  6  percent  for  all  employees  of 
The  University  of  North  Carolina  and  the  North  Carolina 
School  of  Science  and  Mathematics  whose  salaries  are 
exempt  from  the  State  Personnel  Act.  (Other  employees 
are  covered  by  the  general  state  employee  pay  raise.) 

Dependent  care  assistance.  Chapter  458  (H  1 159) 
amends  G.S.  116-17.1  to  permit  salary  reduction  for 
employees  in  the  University  system  to  create  a  fund  to 
pay  for  dependent  care  services  with  pre-tax  income 
by  deducting  an  amount  set  by  the  employee  from  the 
employee's  paycheck  for  the  sole  purpose  of  depen- 
dent care  costs.  The  effect  is  to  reduce  the  cost  of 
dependent  care  by  paying  with  pre-tax  rather  than  after- 
tax dollars. 

Employee  annuity  contracts.  See  the  discussion 
under  "Public  School  Personnel  Administration,"  page  8, 
regarding  the  purchase  of  employee  annuity  contracts. 

Accountability.  Section  94  of  Chapter  752  directs 
the  Board  of  Governors  of  The  University  of  North  Caro- 
lina to  require  each  constituent  institution  to  develop  a 
plan  that  would  exhibit  how  the  institution  will  measure 
its  effectiveness,  especially  in  areas  of  student  learning 
and  development,  faculty  development  and  quality,  and 
progress  toward  the  institution's  mission.  The  plans  are  to 
be  submitted  to  the  General  Assembly  by  January  15. 
1991. 

Management  incentives.  Section  34  of  Chapter  500 
directs  the  Board  of  Governors  of  The  University  of 
North  Carolina  to  review  the  need  for  management  incen- 
tives and  flexibility  at  the  campus  level  in  order  to  achieve 


budget  savings  and  increased  efficiency  of  operation.  A         f 
joint  report  on  findings  is  to  be  m.ade  to  the  General 
Assembly  by  March  21,  1990. 

Election  of  members  to  the  Board  of  Governors. 
Chapter  274  (S  156)  amends  G.S.  116-6(d)  to  provide  that 
the  Senate  and  House  will  make  their  nominations  for 
membership  on  the  Board  of  Governors  of  The  Univer- 
sity of  North  Carolina  separately  rather  than  in  joint 
session. 

Solid  and  hazardous  waste.  Chapter  784  (S  111) 
directs  the  Board  of  Governors  of  The  University  of 
North  Carolina,  through  the  Office  of  the  President,  to 
coordinate  all  research,  training,  and  service  activities  of 
The  University  of  North  Carolina  relating  to  solid  and 
hazardous  waste. 

Aid  to  Private  Institutions 

Payments  on  behalf  of  North  Carolina  students. 

Section  93  of  Chapter  752  provides  that  private  North 
Carolina  colleges  enrolling  North  Carolina  students  are  to 
receive  an  amount  equal  to  $450  per  student  to  go  into  a 
scholarship  fund  for  providing  scholarship  assistance  to 
needy  North  Carolina  students.  In  addition,  for  each  North  > 

Carolina  student  enrolled,  the  college  will  receive  $  1 , 1 50         V^ 
toward  that  student's  expenses.  Section  29  of  Chapter  500 
sets  limitations  on  payments  of  Legislative  Tuition  Grant 
funds  for  students  enrolled  in  degree  programs  at  a  site 
away  from  the  college's  main  campus. 

Medical  school  assistance.  Section  3 1  of  Chapter 
500  provides  for  disbursements  to  the  medical  schools  at 
Wake  Forest  University  ($8,000  per  North  Carolina  medi- 
cal student  enrolled)  and  Duke  University  ($5,000  per 
student).  Of  these  amounts,  $1,000  at  Wake  Forest  and 
$500  at  Duke  are  to  go  into  a  scholarship  fund  for  needy 
North  Carolina  medical  students. 


Hospitals 

UNC  hospital  name  change.  Chapter  141  (H  584) 
changes  the  name  of  North  Carolina  Memorial  Hospital 
to  the  University  of  North  Carolina  Hospitals  at  Chapel 
Hill  and  sets  a  new  procedure  for  appointment  to  its  board 
of  directors. 

Job  classification  and  pay  plan.  Section  90  of  Chap- 
ter 752  directs  that  the  Board  of  Directors  of  the  Univer- 
sity of  North  Carolina  Hospitals  at  Chapel  Hill  establish 
policies  and  rules  governing  the  performance  of  competi-  i 
tive  position  classification-plan  studies  and  the  implem- 
entation of  a  classification  and  pay  plan  for  University 
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hospital  personnel,  providing  for  minimum,  maximum, 
and  intermediate  rates  of  pay  and  for  salary  adjustments 
to  address  internal  inequities  and  job  performance.  The 
Office  of  State  Personnel  is  to  review  the  plan  on  an 
annual  basis.  All  changes  in  compensation  plans  for  clini- 
cal nursing  employees  are  to  be  submitted  to  the  Office  of 
State  Personnel  upon  implementation. 

ECU  Medicare  reimbursement.  Section  92  of 
Chapter  752  sets  out  rules  regarding  allocation  of  Medi- 
care reimbursement  payments  received  for  work  done  by 
doctors  who  are  members  of  the  East  Carolina  University 
Medical  Facultv  Practice  Plan. 


Miscellaneous 

Reviews  by  the  UNC  Board  of  Governors.  Several 
legislative  provisions  require  the  Board  of  Governors  of 
The  University  of  North  Carolina  to  make  studies:  ( 1 ) 
The  board  will  review  remedial  courses  offered  in  the 
University  system,  their  costs,  and  the  ways  they  contrib- 
ute to  educational  opportunities  for  students.  The  board, 
the  Department  of  Public  Instruction,  and  the  State  Board 
of  Community  Colleges  are  to  work  together  to  provide 
more  accurate  information  regarding  remediation  in  higher 
education  [Section  37  of  Chapter  500].  (2)  The  board  will 
review  the  variations  in  retention  and  graduation  rates 
among  the  constituent  institutions  to  determine  the  rea- 
sons for  the  differences  [Section  36  of  Chapter  500].  (3) 


The  board  will  report  on  a  study  of  nursing  programs 
[Section  35  of  Chapter  500]. 

Teacher  education.  Section  96  of  Chapter  752  di- 
rects the  State  Board  of  Education  and  the  Board  of 
Governors  of  The  University  of  North  Carolina  to  imple- 
ment the  objectives  plan  for  the  preparation  of  teachers 
identified  in  the  "Education  of  North  Carolina  Teachers" 
and  the  "Second  Annual  Report  of  the  Joint  Committee 
on  Teacher  Education  of  the  Board  of  Governors  of  The 
University  of  North  Carolina  and  the  State  Board  of 
Education."  It  allocates  appropriations  to  the  two  boards 
for  this  purpose. 

Arboretum  name  change.  Chapter  139  (S  697) 
changes  the  name  of  the  Western  North  Carolina  Arbore- 
tum to  the  North  Carolina  Arboretum. 

Escheat.  Chapter  114  (H  590)  makes  miscellaneous 
changes  to  the  escheat  laws. 

Student  loan  default.  Chapter  475  (S  254)  enacts 
G.S.  105B-1  through  -5,  the  Defaulted  Student  Loan 
Recovery  Act,  enabling  the  State  Education  Assistance 
Authority  to  seek  an  order  of  withholding  of  personal 
earnings  against  a  debtor  who  owes  money  to  the  author- 
ity through  default  of  a  student  loan. 

Nursing.  Chapter  560  (H  320)  directs  the  Board  of 
Governors  of  The  University  of  North  Carolina  to  take 
several  specified  actions  to  alleviate  the  nursing  shortage 
and  enacts  Article  9D  of  G.S.  Chapter  90  to  create  a  need- 
based  nursing  scholarship  program.  ■ 
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Contracting 
by  School 
Administrative 
Units 

Prepared  by  A.  Fleming  Bell,  II 


Public  school  officials  in  North  Carolina  encounter  a 
variety  of  Riles  and  procedures  when  they  try  to  enter  into 
purchase,  service,  construction,  or  repair  contracts.  This 
diagram  provides  a  brief  "road  map"  of  many  of  these 
provisions  in  the  hope  that  the  number  of  wrong  turns  and 
dead  ends  can  be  reduced.  Like  any  map,  it  only  gives  a 
broad  overview  and  should  be  used  in  conjunction  with 
the  General  Statutes  and  more  detailed  guides  such  as 
Purchasing  Information  for  Public  School  Units,  pub- 
lished by  the  Division  of  Purchase  and  Contract,  North 
Carolina  Department  of  Administration,  and  various 
chapters  of  Education  Law  in  North  Carolina,  published 
by  the  Institute  of  Government. 


(1)  Purchase  or  Exchange  of 
Supplies,  Equipment,  or  Materials 


For  an  item  or  group  ofsimilar  items  costing 
less  than  S5,()()0  and  not  on  tcmi  contract. 


Unit  may  purchase  on  its  own.  on  the 
basis  of  competitive  quotations  it  se- 
cures. B  id  data  and  selection  criteria  must 
be  fully  documented. 


For  items  costing  S.'i.OOd  or  more  and  other 
items  on  tenii  contract. 


Unit  must  purchase  through  the  Divi- 
sion of  Purchase  and  Contract.  North 
Carolina  Department  of  Administration. 
Standard  of  award  is  the  lowest  and  best 
bid  that  is  most  advantageous  to  the 
state,  as  determined  upon  consideration 
of  specified  criteria. 


(2)  Service  Contracts 


Competitive  bidding  generally  is  not  re- 
quired. There  is  a  special  statutory  policy  for 
architectural,  engineering,  and  surveying 
service  contracts,  and  special  rules  may  apply 
to  certain  other  sen  ice  contracts. 
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(3)  Construction  or  Repair  Work 


Bidding  Requirements. 

involves  the  expenditure 


Less  tlian  S5.()()()  of  publle  iiione\ 
partieular  pnicedure  is  specitied. 


Bonding  Requirements.  Per  lomiance  and 
payment  bonds  are  required  lor  any  contract 
involving  more  than  $15,000  when  the  total 
of  the  contracts  for  the  project  exceetis 
S50.000. 


S5.000  to  $49,999.99  of  public  money, 
the  unit  must  secure  infomial  bids  and 
keep  a  public  record  of  those  bids.  No 
minimum  number  of  bids  is  required. 


$50,000  or  more  of  public  money,  for- 
mal bids  with  advertising  and  a  5%  bid 
deposit  are  required.  A  minimum  of  three 
bids  is  needed  to  award  a  contract  after 
the  first  advertisement. 


A  w  ard  must  be  made  to  the  lowest  respon- 
sible bidder,  taking  into  consideration 
quality ,  perfonnance.  and  the  time  specihed 
in  the  bids  for  performance  of  the  contract. 


Other  Requirements  and  Exceptions. 


Plans  for  new  construction  and  major  reno- 
vations must  be  approved  by  the  state  su- 
perintendent of  public  instruction. 


Projects  with  a  total  direct  and  indirect  cost 
of  $75,000  or  less  may  be  undertaken  by 
the  unit's  own  permanent  forces  if  certain 
requirements  are  met.  IVlaterials  for  such 
projects  are  subject  to  the  purchasing  rules 
as  outlined  in  ( 1 )  above. 


If  the  entire  cost  of  the  work  is  $  1 00.000  or 
less,  or  if  the  work,  regardless  of  value, 
does  not  involve  buildings,  multiple-prime 
bidding  and  minority  participation  goals 
are  not  required. 


If  the  entire  cost  of  the  work  is  more  than  $100.(100  and  if  the 
work  is  the  erection,  construction,  alteration,  or  repair  of  build- 
ings, then  the  unit  must  either  ( 1 )  prepare  separate  specifications, 
solicit  separate  bids,  and  award  separate  prime  contracts  for  at 
least  four  specified  branches  of  work  or  (2)  solicit  both  multiple- 
prime  contract  bids  and  bids  under  the  single-prime  contract 
system,  with  the  award  made  to  the  lowest  responsible  bidder  or 
bidders  for  the  total  project.  For  multiple-prime  contract  bid- 
ding, branches  of  work  involving  less  than  $10,000  ma\  be 
combined  with  other  branches.  A  single-prime  contractor's  bul 
counts  as  a  competitive  bid  under  all  four  branches  of  work  for 
puiposes  of  the  three-bid  rule  (see  Bidding  Requirements).  ,^ 
unit  must  adopt  a  verifiable  percentage  goal  (based  on  written 
guidelines)  for  participation  by  minority  businesses  in  conliacis 
covered  by  this  paragraph.  Notice  and  a  public  hearing  .uc 
required  before  adopting  that  goal.  G.S.  143-128  provides  rules 
and  dehnilions  for  a  minority  participation  program. 


The  Admissions  Process: 

New  Legal  Questions 
Creep  up  the  Ivory  Tower 


by  Elizabeth  Bunting 


l\.l  one  time  a  college's  decision  to  admit  or  reject  an 
applicant  was  a  judicial  no-man"s-land.  The  courts  let 
the  colleges  decide  who  should  be  admitted  and  rou- 
tinely dismissed  the  few  complaints  that  challenged  those 
decisions. 

The  first  encroachment  on  this  deference  appeared  in 
the  late  1950s  when  the  Fourteenth  Amendment's  equal 
protection  clause  and  related  federal  statutes  were  con- 
strued to  prohibit  racial  discrimination.'  This  opening  was 
expanded  to  include  various  other  forms  of  discrimination 
and  then  came  full  circle  in  the  Bakke-  decision,  in  which 
discrimination  against  white  applicants  was  condemned 
as  "reverse  discrimination." 

Likewise,  federal  laws  prohibiting  handicap  discri- 
mination were  also  applied  to  the  admissions  process  in 
Southeastern  Community  College  v.  Davis.-  And  although 
the  court  recognized  academic  judgment,  it  did  not  hesi- 
tate to  implant  legal  standards  for  guiding  that  judgment. 

Today  the  courts  stand  before  that  old  ivory  tower 
withyet  another  pick  and  shovel.  Challenges  to  the  admis- 
sions process  have  been  successfully  lodged  on  both  con- 
tract and  due-process  (Fourteenth  Amendment)  grounds, 
and  colleges  and  universities  find  again  that  limits  on 
their  admissions  freedom  have  been  constrained.  This  ar- 
ticle will  review  and  categorize  these  cases  and  then  will 
suggest  steps  that  can  be  taken  to  avoid  the  new  pitfalls. 

Contracts  in  the  Admissions  Process 

Although  constitutional  limits  usually  apply  only  to 
public  institutions,  contract  law  applies  to  both  public  and 


The  author  is  special  assistant  to  the  president  of  The  University  ot 
North  Carolina. 

1 .  Frazier  v.  Board  of  Trustees  of  The  Univ.  of  N.  C.  134  F.  Supp.  589 
(D.N.C.  1955).  ajfd  mem..  350  U.S.  979  ( 1956). 

2.  Regents  of  the  Univ.  of  Cal.  v.  Bakke.  438  U.S.  265  (1978). 

3.  442  U.S.  397  (1979). 


private  institutions.^  Whether  "admissions"  contracts  ex- 
ist is  a  question  of  concern  to  all  colleges.  Beginning  in 
the  early  1970s  and  continuing  today,  some  state  courts 
are  finding  that  the  application  process  for  admission  at 
institutions  of  higher  education  is  a  contract  between  the 
school  and  the  applicant.^ 

Basic  contract  law  requires  an  offer  and  an  accept- 
ance based  on  mutual  understandings.  In  these  admis- 
sions cases,  the  "offer"  is  the  institution's  general  offer  to 
admit  applicants  with  certain  credentials  to  its  particular 
programs.  The  "acceptance"  is  the  applicant's  assertion 
that  he  or  she  has  those  credentials  and  thus  should  be  ad- 
mitted. The  problems  arise  when  the  credentials  are  not 
specifically  defined,  when  the  process  tends  to  show  that 
the  credentials  may  be  waived,  or  when  the  academic 
program  is  changed  or  altered.  These  three  problems  can 
surface  in  both  written  and  oral  contexts. 

Written  Material  Used  in  the 
Admissions  Process 

The  basic  documents  that  an  applicant  is  likely  to 
receive  include  catalogues,  bulletins,  and  general  corre- 
spondence directed  to  high  school  administrators.  The 
applicant  also  may  receive  advertisements,  material  about 
particular  academic  programs,  and  correspondence  di- 
rected to  applicants.  These  documents  have  been  seen  by 
some  courts  as  part  of  the  institution's  offer  and  thus  as 
part  of  a  contractual  relationship  with  the  applicant.  From 


4.  In  North  Carolina,  sovereign  immunity  for  state  agency  contracts 
was  abrogated  in  Smith  v.  State  of  North  Carolina.  289  N.C.  303.  222  S.E.2d. 
4 1 2  ( 1 976 ).  Readers  from  other  states  should  check  both  statutory  and  judicial 
law  as  to  those  contracts  in  their  home  locales. 

5.  Indeed,  while  there  is  little  judicial  activity  to  date,  these  same 
standards  may  well  apply  to  other  educational  settings  where  students  are 
admitted  to  programs  based  on  their  possession  of  certain  credentials.  These 
cases  then  should  also  be  of  interest  to  school  board  attorneys. 
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/  this  perspective,  the  institution  will  be  bound  by  these 
documents  and  may  be  liable  for  breach  of  contract  if  it 
fails  to  honor  the  statements  made  there. 

A  case  concerning  the  Chicago  Medical  School  best 
illustrates  this  point.^  In  1976  a  number  of  applicants 
were  rejected  for  failure  to  meet  certain  admissions  re- 
quirements, and  they  began  to  question  the  basis  of  these 
negative  decisions.  Neither  the  catalogue,  the  bulletin, 
nor  any  other  document  that  was  sent  to  the  applicants 
contained  the  critical  credential  requirements.  Allowing 
the  case  to  proceed  as  a  class  action,  the  Illinois  court  em- 
phasized the  contractual  relationship  between  the  institu- 
tion and  the  applicants,  and  it  noted  that  the  written 
materials  provided  by  the  institution  established  the  frame- 
work for  that  contract.  If  the  credentials  were  not  in- 
cluded in  those  writings,  the  court  said,  then  they  were 
not  part  of  the  agreement  and  the  applicants  were  not  to 
be  held  to  them. 

Another  case  reaffirms  the  importance  of  spelling 
out  criteria  and  requirements.  On  its  application  for  ad- 
mission, the  University  of  Wisconsin  Law  School  speci- 
fically asked  applicants  about  prior  criminal  conduct. 
When  Henry  Martin  filled  out  his  application,  he  omitted 

\       any  reference  to  the  fact  that  he  was  submitting  the  appli- 

'  cation  from  the  Federal  Correctional  Institution  at  Milan, 
Michigan.  After  Martin  was  admitted,  the  dean  learned 
of  the  conviction  and  imprisonment  and  quickly  notified 
Martin  that  his  admission  had  been  rescinded.  Martin, 
in  turn,  quickly  sued  the  law  school.  In  finding  that 
the  university  could  in  fact  withdraw  this  offer  of  admis- 
sion, the  court  noted  that  the  applicant's  failure  to  fully 
disclose  requested  facts  was  a  "breach"  of  his  obliga- 
tions and  warranted  the  negation  of  any  contract  that 
existed.^ 

Program  alterations  were  at  issue  in  Peretti  v.  Mon- 
tana.^ Several  students  were  admitted  to  a  six-quarter 
program  at  a  state  vocational  college  in  Montana,  which 
at  the  time  of  admission  was  described  as  a  part  of  the 
current  curriculum  in  the  college  catalogue.  About  half- 
way through  the  program,  funding  was  eliminated,  and 
the  institution  sought  to  close  out  the  scheduled  classes 
for  the  remaining  three  quarters.  Unhappy  with  this  change, 
the  students  sued  in  federal  court  on  several  legal  grounds. 
One  theory  that  found  the  judge's  approval  was  implied 
contract:  by  admitting  students  to  a  particular  program 
with  no  indication  or  warning  that  the  program  would 

.         end,  the  university  "implied"  that  the  program  would 


6.  Steinberg  v.  Chicago  Medical  School,  69  III.  2d  .^20,  371  N.E.2d  634 


7.  Martin  v.  Helstad.  699  F,2d  3H7  (7lh  Ci 

8.  464  F.  Supp.  784  (D.  Monl.  1979). 


continue  and  that  the  students  therefore  would  have  an 
opportunity  to  complete  it. 

A  similar  catalogue  statement  caught  up  with  a  New 
York  university  in  1975.'^  A  one-of-a-kind  program  was 
planned  for  the  fall  of  1975,  and  Jill  Eden  was  admitted. 
When  a  budget  shortfall  occurred,  the  institution  sought 
to  defer  opening  of  the  program  until  a  later  date.  Eden 
and  other  unhappy  students  challenged  this  decision,  and 
again  they  were  successful.  The  university  had  "con- 
tracted" to  provide  the  program  when  it  admitted  the 
students.  To  defer  the  opening  date,  the  court  explained, 
was  to  breach  that  contract. 

These  cases  teach  a  simple,  but  important,  lesson: 
institutions  are  bound  by  what  they  say  in  official  docu- 
ments. What  is  stated  concerning  credentials  and  program 
offerings  may  indeed  fomi  the  basis  for  an  "agreement" 
between  an  applicant  and  the  institution.  Any  change, 
divergence,  or  modification  in  these  "understandings" 
may  result  in  a  "breach"  of  that  agreement  and  in  legal 
problems  for  the  institution. 

Oral  Statements  Made  in  the 
Admissions  Process 

The  case  law  is  sparser,  but  there  are  decisions  in 
which  oral  statements  made  in  the  admissions  process 
became  the  basis  for  finding  a  contract.  In  a  case  from 
Montana,"'  a  law  school  applicant  was  advised  that  he 
would  be  admitted  if  he  completed  an  undergraduate 
accounting  course  with  a  "satisfactory"  grade.  The  stu- 
dent completed  the  summer  school  course,  earning  a  D, 
for  which  the  undergraduate  school  gave  him  credit.  The 
label  satisfactory  was  not  defined  in  any  of  the  written 
literature  describing  the  law  school  admission  standards, 
and  it  was  never  explained  in  conversations  between  the 
applicant  and  various  law  school  officials.  When  the 
applicant  was  notified  that  a  D  was  not  satisfactory  and 
thus  that  he  was  not  admitted  to  law  school,  the  applicant 
sued.  He  contended  that  his  "contract"  was  made  on  the 
basis  of  "satisfactory"  grades,  that  a  D  was  passing  and 
thus  satisfactory,  and  that  therefore  the  institution  had 
breached  the  agreement  when  it  denied  him  admission. 
The  Montana  court  agreed,  emphasizing  that  it  was  the 
institution  that  had  set  the  standards  and  therefore  had  the 
ability  and  opportunity  to  define  those  standards  clearly. 
Between  the  lines,  the  court  seemed  to  be  drawing  upon 
an  old  contract  principle:  vague  contract  terms  are 
construed  against  the  maker  of  the  contract. 


9.  Eden  v.  Board  of  Trustees  of  SUNY.  49  A.D.2d  277,  374  N.Y.S.2d 
686(I97.S). 

10.  State  c.v  rel.  Banlet  v.  Pantzer.  489  P. 2d  37.S  (Mont.  1971). 
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A  promise  by  the  dean  of  a  veterinary  sciiool  was  the 
contract  alleged  in  a  1976  case  from  Ohio."  An  aspiring 
veterinary  student  visited  the  College  of  Veterinary 
Medicine  at  Ohio  State  University  and  was  told  by  the 
dean  and  another  faculty  member  that  he  would  be  ad- 
mitted the  following  year.  When  the  application  anived, 
school  officials  found  average  grades  and  poor  SAT  scores 
and  decided  not  to  admit  him.  In  the  subsequent  lawsuit, 
the  court  held  that  the  statement  of  the  dean  was  a 
binding  contract  because  the  dean  had  apparent  author- 
ity to  make  admissions  decisions  and  because  no  other 
school  documents  clearly  articulated  who  in  fact  was 
responsible  and  when  they  were  responsible  for  making 
these  judgments. 

A  similar  situation  arose  in  1984  at  Duke  Univer- 
sity.'- A  divinity  school  applicant  alleged  that  the  admis- 
sions director  had  told  her  that  completion  of  certain 
courses  would  enable  her  to  become  a  "regular"  student. 
She  enrolled  in  these  courses  but  later  was  denied  admis- 
sion. Her  lawsuit  alleged  breach  of  contract  based  on  the 
director's  oral  promise.  The  North  Carolina  Court  of 
Appeals  acknowledged  that  such  contracts  could  exist, 
but  it  found  in  this  case  that  the  director's  alleged  promise 
was  undercut  by  clear  statements  in  the  university  cata- 
logue. There  a  prominent  paragraph  explicitly  stated  that 
an  Admissions  Committee  would  make  all  admissions 
decisions  for  the  divinity  school. 

These  three  cases,  like  their  "written  statement" 
counterparts,  spell  out  the  importance  of  taking  care  in 
what  is  said  and  who  says  it  during  the  admissions  proc- 
ess. They  also  point  to  a  good  escape  hatch  for  problems 
caused  by  careless  talking:  clearly  written  statements  in 
official  literature  that  specify  the  criteria  and  process  for 
admission  will  go  a  long  way  toward  muting  ill-timed  or 
unfortunate  oral  statements  by  administrators. 

Fourteenth  Amendment  Issues  in 
the  Admissions  Process 

The  due  process  clause  of  the  Fourteenth  Amend- 
ment can  be  implicated,  at  least  for  a  state-supported 
institution,  in  the  decision  to  admit  or  reject.  The  clause 
prohibits  states  from  depriving  an  individual  of  his  or  her 
life,  liberty,  or  property.  The  first  question  to  consider  is 
"Where  in  the  admissions  process  could  an  applicant's 
property  and  liberty  interests  be  implicated?"  Case  deci- 
sions point  to  the  acceptance  as  the  critical  juncture. 

11.  Grove  v.  Ohio  State  Univ.  College  of  Veterinary  Medicine  424  F. 
Supp.  377  (S.D.  Ohio  1976).  hereinafter  cited  as  Grove. 

12.  Elliott  V.  Duke  Univ..  66  N.C.  App.  690.  311  S,E.  2d  632.  rev. 
denied.  31 1  N.C.  754.  321  S.E.2d  132  (1984). 


In  Martin  v.  HelstacP^  the  applicant  received  ^ 
notification  that  he  had  been  admitted.  It  was  after  this 
correspondence  that  the  University  of  Wisconsin  learned 
of  Martin's  incarceration  and  notified  him  that  his  admis- 
sion was  rescinded.  The  court  found  that  the  decision  to 
admit  him  created  a  property  interest  and  that  some  proc- 
ess was,  indeed,  due  when  his  admission  was  revoked, 
thus  implicating  the  Fourteenth  Amendment.  The  court 
did  distinguish,  however,  earlier  phases  of  the  admissions 
process,  holding  that  there  was  no  property  right  to  being 
admitted  in  the  first  place.'"* 

A  case  from  Harvard  Medical  School"  considered  wheth- 
er liberty  interests  could  be  implicated  in  the  admissions 
process.  The  court  first  noted  that  these  interests  arise 
when  a  public  entity  falsely  accuses  an  individual  of  con- 
duct that  is  stigmatizing  and  damaging  to  the  individual's 
good  name  and  ability  to  practice  his  or  her  profession. 
The  court  then  found  that  no  liberty  interest  was  impli- 
cated, because  the  institution  had  simply  notified  the 
applicant  that  he  was  rejected  for  admission.  The  school 
had  not  communicated  anything  to  anyone  else  that 
could  damage  the  applicant's  chances  of  being  admitted 
elsewhere. 

If  a  decision  to  admit  is  rescinded  or  an  institution  / 
does  publicly  state  false  reasons  for  rejecting  an  appli-  'i 
cant,  the  final  issue  is  "What  process  is  due?"  Is  a  formal 
hearing  required?  Do  rigid  rules  of  evidence  apply?  To 
date,  the  few  courts  that  have  looked  at  this  question  have 
answered  no.  Although  a  property  right  was  found  in  the 
Wisconsin  law  school  case,  the  trial  judge  made  it  clear 
that  an  opportunity  to  explain  the  applicant's  position 
satisfied  the  due-process  requirements.  As  long  as  there 
was  notice  of  the  reasons  for  the  revocation  and  an  infor- 
mal opportunity  to  be  heard,  a  formal  hearing  was  not 
mandated.'" 

Apparently,  liberty-interest  violations  also  could  be 
handled  informally,  although  no  admissions  case  has  dealt 
with  this  issue  explicitly.  A  name-clearing  hearing  is 
generally  required  when  damaging  infomiation  is  pub- 
licly stated,  but  a  postrejection  proceeding  usually  is  con- 
sidered sufficient,  and  fomial  rules  of  evidence  have  not 
been  mandated.'^ 


13.  699  F.2d  387  (7th  Cir.),  affmning  denial  of  pre/iminury  injiinclion. 
570  F.  Supp.  1473  (W.D.  Wis.  1983). 

14.  See  Brookins  v.  Bonnell.  362  F.  Supp.  379  (E.D.  Pa.  1973);  .«'c  also 
Phelps  V.  Washburn  Univ.  of  Topeka,  634  F.  Supp.  556  (D.  Kan.  1986): 
Selman  v.  Harvard  Medical  School.  494  F.  Supp.  603  (S.D.N.Y.  1980). 

15.  Selman.  494  F.  Supp.  603.  hut  see  Grove.  424  F.  Supp.  377.  where 
the  court  found  a  minimal  libeny  interest  because  the  applicant  was  at  least 
temporarily  foreclosed  from  practicing  his  chosen  profession. 

16.  Martin.  570  F.  Supp.  1473.  See  also  Grove.  424  F.  Supp.  377. 

17.  See  Buxton  v.  Plant  City,  Fla..  871  F.2d  1037  (llth  Cir.  1989). 
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These  constitutional  decisions  provide  some  helpful 
guidance  for  public-sector  institutions.  When  admission 
is  rescinded  or  damaging  statements  about  a  decision  are 
made.  Fourteenth  Amendment  requirements  should  guide 
the  final  steps  in  the  admissions  process. 

Avoiding  Contract  and 
Due-Process  Problems 

Because  the  ivory  tower  has  gained  another  chink  in 
its  wall  against  judicial  intervention,  school  officials  should 
review  their  admissions  process  for  its  contract  and  due- 
process  "health."  By  assuming  that  institutions  will  be 
held  accountable  for  all  official  statements  and  by  assum- 
ing ihal  public  institutions  need  an  informal  process  ready 
for  certain  situations,  schools  can  go  a  long  way  toward 
garnering  some  legal  protection.  The  following  steps  will 
help  guide  this  review: 

1 )  Review  all  written  admissions  documentation, 
including  form  correspondence,  bulletins,  cata- 
logues, brochures,  and  other  materials  sent  to 
applicants,  high  schools,  and  junior  and  com- 
munity colleges.  Make  sure  that  these  docu- 
ments are  accurate. 

2)  Define  all  criteria  for  admission  clearly  and 
concisely.  Do  not  u.se  vague  words  like  saris- 
factory  or  acceptable,  but  also  do  not  be  so 
specific  that  there  is  no  room  for  discretionary 
judgment.  For  instance,  do  not  say,  "The  fresh- 
men class  will  have  x,  y,  and  z  credentials." 
Such  statements  could  be  taken  to  mean  that 
anyone  who  has  these  credentials  will  be  admit- 
ted to  the  freshman  class.  Instead,  say,  "Some 
of  the  credentials  that  will  be  considered  in- 
clude X.  y,  and  z." 

3)  Define  "conditional"  admission.  If  certain  grades 
must  be  maintained,  state  this  specifically.  Also 
emphasize  that  if  these  grades  are  not  main- 
tained, admission  will  be  revoked. 

4)  State  clearly  in  written  materials  who  makes 
the  decision  to  admit  an  applicant. 

5)  Reserve  the  right  to  cancel  programs  and 
courses,  and  specifically  include  the  right  to 
cancel  them  on  account  of  low  enrollment  or  de- 
creased budget. 

6)  Reserve  the  right  to  change  the  curriculum,  and 
state  that  such  changes  can  be  made  without 
prior  notice.  Emphasize  that  the  catalogue  and 
bulletin  is  not  to  be  read  as  a  guarantee  of  the 
classes  or  courses  set  out  therein. 

7)  State  in  the  bulletin  or  catalogue  that  these  docu- 


ments are  not  to  be  read  as  part  of  a  contractual 
relationship.  (This  statement  may  not  hold  up 
in  court,  but  it  is  certainly  worth  a  try.) 

8)  Define  the  types  of  documents  that  the  appli- 
cant must  send.  If  only  official  or  certified  docu- 
ments are  to  be  considered,  say  so. 

9)  State  that  the  decision  to  admit  is  conditioned 
upon  the  applicant  providing  accurate  and  cur- 
rent infonnation  and  to  update  such  data  as  new 
documentation  becomes  available  or  new  cir- 
cumstances change  the  accuracy  of  the  previ- 
ously provided  information.  In  this  statement 
include  notice  that  the  applicant  agrees  that  the 
institution  may  investigate  the  accuracy  of  state- 
ments and  data  provided  (and  have  the  appli- 
cant sign  the  statement). 

10)  Specifically  prohibit  falsification,  misrepresen- 
tation, and  omission  in  application  answers  and 
supporting  data.  State  that  if  falsification,  mis- 
representation, or  omission  occurs,  admission 
may  be  revoked. 

1 1 )  Check  the  oral  interview  process  and  standard- 
ize it  as  much  as  possible.  One  method  of  doing 
this  is  to  have  an  interview  checklist  that  guides 
the  discussion  and  thereby  avoids  unintentional 
statements  that  might  be  interpreted  as  prom- 
ises to  admit.  Instruct  all  interviewers  to  state 
clearly  who  makes  the  decision  to  admit. 

12)  Brief  all  admissions  officers  on  the  need  to 
avoid  any  statement  or  discussion  that  seems  to 
promise  that  an  applicant  would  be  admitted. 

13)  Prepare  a  step-by-step  plan  for  handling  re- 
scinded admissions.  Remember  that  notice  to 
the  applicant  will  be  required  and  that  a  brief 
statement  of  the  reason  for  the  revocation  should 
be  included  with  this  notice.  Provide  for  an 
informal  hearing  where  the  applicant  will  be 
given  an  opportunity  to  explain  his  or  her  posi- 
tion and  to  offer  documentation  in  support  of 
that  position. 

14)  Do  not  publish  the  reasons  for  a  rejection  or  a 
revocation.  Remember  that  there  is  no  property 
right  to  be  admitted  and  no  liberty  interest  in  a 
private  rejection.  Problems  arise  when  a  rejec- 
tion or  revocation  is  publicly  explained  in  a 
way  that  might  damage  the  reputation  and  ca- 
reer (or  academic)  opportunities  of  the  appli- 
cant. If  such  infonnation  is  placed  in  the  public 
domain,  an  institution  should  be  prepared  to 
offer  an  informal  hearing  to  the  rejected  appli- 
cant (similar  to  that  described  above).  ■ 


City  of  Richmond  v.  J.  A.  Croson 

Company.  The  Decision  and  Some 

of  Its  Implications 


by  A.  Fleming  Bell,  II 
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n  January  23.  1989,  the  United  States  Supreme  Court 
decided  City  of  Richmond  v.  J.  A.  Croson  Company,  109 
S.  Ct.  706  (1989),  a  case  with  major  implications  for 
local  governments  that  wish  to  encourage  the  use  of 
minority  contractors  in  public  procurement  and  public 
construction  and  repair  projects.  This  article  examines 
the  Croson  decision  and  discusses  some  of  the  effects 
that  the  rules  announced  in  the  case  may  have  on  North 
Carolina  local  governments.  The  latter  inquiry  includes 
an  examination  of  the  1989  amendments  to  Chapter  143, 
Section  128,  of  the  North  Carolina  General  Statutes,' 
which  deals  with  the  use  of  multiple-  or  single-prime 
contractors  for  certain  public  construction  projects.  The 
amendments  require  local  governments  to  adopt  minor- 
ity business  participation  goals  for  projects  covered  by 
that  statute. 

Although  this  article  was  originally  written  and 
published  for  North  Carolina  city  and  county  officials,- 
most  of  what  is  said  also  applies  to  local  school  adminis- 
trative units.  References  to  local  governments  in  the  article 
should  be  deemed  to  include  school  administrative  units: 
the  words  cities  and  counties  are  used  without  modification 
when  a  reference  applies  only  to  cities  and  counties. 

Equal  Protection  Clause 
Affirmative  Action  Cases 
Preceding  Croson 

Section  1  of  the  Fourteenth  Amendment  to  the  United 
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States  Constitution  provides  that  no  state  may  ""deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws."  It  has  long  been  recognized  that  the  equal 
protection  clause  generally  prohibits  states  and  their  po- 
litical subdivisions  from  discriminating  against  individu- 
als based  on  their  race  without  a  very  good  reason  for 
doing  so. 

What  has  not  been  clear,  however,  is.  Do  the  same 
legal  rules  apply  whenever  racial  discrimination  is  in- 
volved, without  regard  for  the  race  of  those  adversely 
affected  by  the  particular  classification  scheme?  Or  are 
different  guidelines  appropriate  if  government  takes 
affirmative  action  to  favor  members  of  a  racial  group  that 
has  been  discriminated  against  in  the  past,  in  order  to  help 
remedy  the  effects  of  that  past  discrimination? 

The  first  Supreme  Court  case  to  address  this  issue 
was  Regents  of  University  of  California  v.  Bakke,  438 
U.S.  265  (1978),  which  upheld  the  principle  of  affirmative 
action.  Bakke  stands  for  the  proposition  that  government 
may  take  race  into  account  to  remedy  past  racial  injustice, 
at  least  where  appropriate  findings  of  past  discrimination 
have  been  made  by  a  court,  an  administrative  agency,  or 
a  legislative  body.  In  Bakke  the  affirmative  action  taken 
was  to  set  aside  for  minority  applicants  sixteen  of  one 
hundred  seats  in  the  entering  class  at  the  University  of 
California  medical  school.  The  Supreme  Court  upheld  the 
set-aside  as  not  violating  the  Constitution's  equal  protec- 
tion clause. 

The  question  of  affirmative  action  was  next  addressed 
by  the  Court  in  Fullilove  v.  Klutznick,  448  U.S.  448 
(1980),  a  case  involving  the  federal  Public  Works  Em- 
ployment Act.  In  1977,  Congress  included  a  provision  in 
the  act  requiring  that,  absent  an  administrative  waiver,  at 
least  10  percent  of  the  federal  funds  for  local  public 
works  projects  be  used  by  state  or  local  grantees  to  pro- 
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)  cure  services  or  supplies  from  "'minority  business  enter- 
prises" (MBEs).  Several  contractors  sought  declaratory 
and  injunctive  relief,  alleging  that  the  MBE  preference 
was  unconstitutional  on  its  face. 

Although  none  of  the  five  opinions  in  Fiillilove  could 
gamer  the  support  of  more  than  three  justices,  a  six- 
member  majority  approved  the  10  percent  set-aside.  Chief 
Justice  Warren  E.  Burger,  announcing  the  decision  of  the 
Court,  emphasized  the  limited  scope  of  the  issue:  the 
legislative  authority  of  Congress.  The  majority  agreed 
that  Congress  has  broad  remedial  powers  under  the  Four- 
teenth Amendment  to  which  the  Court  must  defer  after 
due  consideration.  The  Court,  although  couching  its  deci- 
sion in  temis  of  constitutional  review,  issued  a  judgment 
in  which  the  MBE  program  was  approved  because  it  was 
deemed  equitable  and  reasonably  necessary  to  redress 
identified  discrimination. 

The  Court  next  examined  the  effect  of  the  equal 
protection  clause  on  affirmative  action  in  employment.  In 
Wygant  v.  Jackson  Board  of  Education.  476  U.S.  267 
( 1986),  the  Court  held  that  a  public  employer's  voluntary 
affirmative  action  plan  must  comply  with  the  equal  pro- 
tection clause.  The  Court  found  that  a  plan's  requirement 
^  that  white  employees  with  greater  seniority  be  laid  off 
/  while  black  employees  with  less  seniority  be  retained  was 
unconstitutional.  The  justification  offered  for  the  plan, 
that  black  students  needed  black  teachers  as  role  models, 
was  found  insufficient  to  justify  lay  offs  of  white  teach- 
ers with  more  seniority.  Said  Justice  Louis  F.  Powell, 
Jr..  in  a  plurality  opinion:  "Societal  discrimination,  with- 
out more,  is  too  amorphous  a  basis  for  imposing  a 
racially  classified  remedy.  The  role  model  theory  an- 
nounced by  the  District  Court  and  the  resultant  holding 
typify  this  indefiniteness."^ 

In  a  second  case.  United  States  v.  Paradise,  480  U.S. 
149  (1987),  the  Supreme  Court  held  that  a  one-black-for- 
one-white  promotion  requirement  is  permissible  under 
the  equal  protection  clause,  where  the  race-conscious 
relief  is  justified  by  pervasive,  systematic,  and  obstinate 
discriminatory  practices  of  the  employer  (in  this  case,  the 
Alabama  Department  of  Public  Safety).  Thus,  in  Para- 
dise, where  the  employer  had  Haunted  earlier  court  orders 
to  desegregate  its  work  force,  the  use  of  quotas  was 
permissible.  Note  that  this  case  did  not  involve  a  volun- 
tary affirmative  action  plan  but  was  the  result  of  a  court 
determination  that  discrimination  had  occurred  and  that 
the  employer  had  failed  to  comply  with  earlier  court 
I      orders. 

These  four  cases  sent  somewhat  mixed,  but  on  the 

.^.  Wygant  v.  Jackson  Bd.  of  Educ.  476  U.S.  276.  276  (1986). 


whole  increasingly  conservative,  signals  concerning  the 
appropriateness  of  race-conscious  remedies  for  past  dis- 
crimination. They  "set  the  stage"  for  the  issue  the  Court 
faced  in  Crosoir.  whether,  and  under  what  circumstances, 
a  state  or  local  government  may  set  aside  a  proportion  of 
its  public  contracts  to  be  awarded  to  members  of  particu- 
lar minority  groups  in  an  effort  to  "even  the  score"  for 
past  years  of  race-based  discrimination. 

City  of  Richmond 

V.  J.  A.  Croson  Company 

Richmond's  Ordinance 

In  1983  the  city  council  of  Richmond,  Virginia,  es- 
tablished by  ordinance  a  Minority  Business  Utilization 
Plan.^  The  plan  required  prime  contractors  (other  than 
minority-owned  prime  contractors)  to  whom  the  city 
awarded  construction  contracts  to  subcontract  at  least  30 
percent  of  the  dollar  amount  of  the  contract  to  one  or 
more  minority  business  enterprises  (MBEs).  An  MBE 
was  defined  as  a  business  at  least  51  percent  owned  and 
controlled  by  "minority  group  members"  (United  States 
citizens  "who  are  Blacks,  Spanish-speaking.  Orientals, 
Indians,  Eskimos,  or  Aleuts"). 

Plan  rules  allowed  waivers  of  the  set-aside  require- 
ment in  "exceptional  circumstances."  Businesses  request- 
ing waivers  had  to  show  that  "every  feasible  attempt"  had 
been  made  to  comply  with  the  plan  and  that  "sufficient, 
relevant,  qualified"  MBEs  were  "unavailable  or  unwill- 
ing to  participate"  to  allow  the  30  percent  goal  to  be  met. 
Richmond's  ordinance  was  to  be  in  effect  for  about  five 
years,  expiring  on  June  30,  1988. 

Croson's  Challenge 

J.  A.  Croson  Company,  a  contractor,  was  the  only 
bidder  on  a  project  to  provide  and  install  plumbing  fixtures 
in  the  Richmond  city  jail.  To  meet  Richmond's  MBE 
requirements,  Croson  would  have  had  to  use  a  minority 
supplier  for  the  fixtures.  The  company  submitted  its  bid 
prior  to  obtaining  a  commitment  from  a  minority  sup- 
plier. Although  Croson  subsequently  found  an  MBE  that 
could  supply  the  fixtures,  the  MBE  could  not  do  so  for  the 
price  for  fixtures  that  Croson  had  included  in  its  bid  to  the 
city.  Use  of  the  MBE  would  have  increased  the  cost  of  the 
$126,530  project  by  $7,663.16. 


4.  Ordinance  No.  83-69-59,  codified  in  Richmond  (Virginia)  City 
Code  §  12-156(a)  (1985).  as  cited  in  City  of  Richmond  v.  J.  A.  Croson  Co..  109 
S.  Cl.  706,  71,3  (1989).  hereinafter  cited  as  Croson. 
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Croson's  initial  difficulty  in  obtaining  a  bid  from  a 
minority  supplier  led  it  to  seek  a  waiver  of  the  MBE 
requirement  from  the  city.  Later,  it  also  asked  permission 
to  raise  the  contract  price  to  cover  the  increased  cost  of 
fixtures  from  the  MBE  supplier.  The  city  denied  both 
requests  and  infomied  Croson  that  it  had  decided  to  rebid 
the  project. 

The  contractor  next  asked  for  a  review  of  the  waiver 
denial.  The  city  attorney  replied  that  the  city  had  elected 
to  rebid  the  project  and  that  there  was  no  appeal  of  such  a 
decision.  Croson  responded  by  bringing  an  action  under 
Title  42.  Section  1983,  of  the  United  States  Code,  arguing 
that  the  Richmond  ordinance  was  unconstitutional  on  its 
face  and  as  applied.  The  city  of  Richmond  won  in  federal 
district  court  and  in  the  Fourth  Circuit  Court  of  Appeals. 
The  case  next  went  to  the  Supreme  Court,  but  was  re- 
manded to  the  fourth  circuit  for  further  consideration  in 
light  of  the  intervening  decision  in  Wygaiit  v.  Jcickst^n 
Board  of  Education,  discussed  above.  Croson  won  on 
remand,  and  the  city  appealed. 

The  Supreme  Court's  Decision 

Justice  Sandra  Day  O'Connor  authored  the  main 
Supreme  Court  opinion,  which  was  joined  in  toto  by 
Chief  Justice  William  H.  Rehnquist  and  Justice  Byron  R. 
White,  and  in  part  by  Justice  John  Paul  Stevens  and 
Justice  Anthony  M.  Kennedy.  Justices  Stevens  and  Ken- 
nedy also  wrote  separate  opinions.  Justice  Antonin  Scalia 
wrote  a  separate  opinion  concurring  in  the  judgment. 
Justice  Thurgood  Marshall  wrote  the  main  dissenting 
opinion,  which  was  joined  by  justices  Harry  A.  Blackmun 
and  William  J.  Brennan,  Jr.:  Justice  Blackmun  wrote  a 
separate  dissenting  opinion  joined  by  Justice  Brennan. 

The  Court  addressed  two  issues  in  Croson:  (1)  What 
is  the  proper  standard  of  review  under  the  equal  protec- 
tion clause  for  a  minority  set-aside  ordinance  such  as 
Richmond's  that  is  allegedly  adopted  for  remedial  pur- 
poses'? (2)  Does  the  Richmond  ordinance  meet  the  re- 
quirements of  that  standard? 

Standard  of  review.  A  majority  of  the  Court  held 
that  the  standard  of  review  in  all  racial  classification  cases 
is  "strict  scrutiny."  Under  this  standard,  a  racially  based 
classification  scheme  can  only  be  upheld  if  a  state  or  local 
government  ( 1 )  demonstrates  a  compelling  governmental 
interest  that  justifies  the  scheme  and  (2)  shows  that  the 
racial  classification  plan  is  narrowly  tailored  to  achieve 
that  interest. 

The  Court's  holding  makes  clear  that  a  racial 
classification  scheme  that  benefits  past  victims  of  dis- 
crimination will  be  analyzed  under  the  same  stringent 


rules  as  a  racial  classification  scheme  that  is  not  adopted  ^ 
for  remedial  purposes.  In  a  portion  of  her  opinion  joined 
by  Chief  Justice  Rehnquist  and  justices  Kennedy  and 
White,  Justice  O'Connor  reaffirmed  the  plurality  view  in 
Wxgant  that  "the  standard  of  review  under  the  Equal 
Protection  Clause  is  not  dependent  on  the  race  of  those 
burdened  or  benefited  by  a  particular  classification."^ 
Justice  Scalia.  concurring  in  the  judgment,  agreed  with 
the  Court's  conclusion  that  "strict  scrutiny  must  be  ap- 
plied to  all  governmental  classification  by  race,  whether 
or  not  its  asserted  puipose  is  'remedial'  or  'benign.'"* 

Analysis  of  Richmond's  ordinance  under  strict 
scrutiny.  The  Court  next  analyzed  Richmond's  ordi- 
nance under  the  two-part  strict  scrutiny  test.  First, 
asked  the  Court,  has  the  city  of  Richmond  shown  a 
compelling  interest  in  apportioning  public  contracting 
opportunities  on  the  basis  of  race?  Justice  O'Connor 
reviewed  five  specific  types  of  evidence  presented  by 
the  city  and  relied  on  by  the  district  court  to  show  such  an 
interest: 

1)  The  ordinance's  own  declaration  that  it  was 
remedial: 

2 )  Statements  by  ordinance  proponents  when  adop- 
tion of  the  ordinance  was  being  considered  that     i 
there  had  been  discrimination  in  the  Richmond 
construction  industry: 

3 )  Evidence  that  minority  businesses  in  Richmond 
had  received  .67  percent  of  the  city's  prime 
contracts  while  minorities  made  up  50  percent 
of  the  city's  population: 

4)  Evidence  that  few  minority  contractors  in 
Richmond  belonged  to  local  and  state  contrac- 
tors' associations:  and 

5)  Findings  made  by  Congress  (and  relied  on  by 
Congress  in  adopting  the  set-aside  program 
upheld  in  Fullilove  v.  Khttznick)  that  the  ef- 
fects of  past  discrimination  had  stifled  minor- 
ity participation  in  the  construction  industry 
nationally. 

The  evidence  and  findings  presented  were 
insufficient.  Justice  O'Connor  concluded,  to  establish  the 
type  of  compelling  governmental  interest  in  remedying 
past  discrimination  needed  to  justify  the  city's  set-aside 
program.  "None  of  these  'findings,'  singly  or  together, 
provide  the  city  of  Richmond  with  a  'strong  basis  in 
evidence  for  its  conclusion  that  remedial  action  was  nec- 
essary.' [quoting  Wygant.  citation  omitted]  There  is  noth-      | 


5.  Croson.  109  S.  Ct. 

6.  Croson.  109  S.  Ct. 
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)  ing  approaching  a  prima  facie  case  of  a  constitutional  or 
statutory  violation  by  anyone  in  the  Richmond  construc- 
tion industry,  [citations  omitted]"' 

Justice  O'Connor  appeared  to  be  looking  for  specific 
evidence  of  past  discrimination  in  the  Richmond  con- 
struction industry,  the  effects  of  which  were  still  being 
felt.  If  sufficiently  detailed  showings  of  such  discrimina- 
tion had  been  made,  presumably  she  and  five  other  jus- 
tices (Justice  White,  Chief  Justice  Rehnquist,  and  the 
three  dissenters)  would  have  been  willing  to  uphold 
Richmond's  set-aside  scheme  as  meeting  the  compelling 
interest  test.  Indeed,  the  three-person  plurality  portion  of 
Justice  O'Connor's  opinion  specifically  stated  that  "a 
state  or  local  subdivision  (if  delegated  the  authority  from 
the  State)  has  the  authority  to  eradicate  the  effects  of 
private  discrimination  within  its  own  legislative  jurisdic- 
tion," as  long  as  it  does  so  within  the  constraints  of 
Section  1  of  the  Fourteenth  Amendment.** 

Note  that  the  three-person  plurality  did  not  limit  the 
possibility  of  race-based  remedial  action  to  cases  where 
there  has  been  some  showing  of  prior  discrimination  by 
the  governmental  unit  itself.  The  fourth  circuit  had  im- 
posed such  a  limit,  relying  on  Wygant:  Justice  O'Connor 
.  explained  that  a  statement  in  Wygant  suggesting  such  a 
)  limit  was  made  in  the  context  of  a  remedial  scheme 
involving  a  governmental  unit's  own  work  force. 

Note  also  that  the  majority  of  the  Court  was  unwill- 
ing to  defer  to  state  and  local  i^overnnients  concerning 
findings  of  and  remedies  for  racial  discrimination,  as  it 
did  in  Fullilove  with  respect  to  congressional  action.  As 
Justice  O'Connor  observed  (in  the  three-person  plurality 
portion  of  her  opinion),  "Section  1  of  the  Fourteenth 
Amendment  [which  contains  the  equal  protection  clause] 
is  an  explicit  constraint  on  state  power,"  rather  than  a 
source  of  additional  power  for  state  and  local  govern- 
ments.'' The  plurality  would  give  Congress  more  lati- 
tude because  of  its  specific  power  to  enforce  the  Four- 
teenth Amendment.'" 

The  Court  next  examined  whether  Richmond's  plan 
was  narrowly  tailored  to  remedy  the  effects  of  prior  racial 
discrimination  (part  two  of  the  two-part  strict  scrutiny  test) 
and  concluded  emphatically  that  it  was  not.  Indeed,  said 
Justice  O'Connor,  "[a]s  noted  by  the  court  below,  it  is 
almost  impossible  to  assess  whether  the  Richmond  Plan 
is  narrowly  tailored  to  remedy  past  discrimination  since  it 
is  not  linked  to  identified  discrimination  in  any  way."" 

k  1.  Croson.  109  S.  Cl.  al  724. 

f  8.  Croson.  109  S.  Q.  at  720. 

9.  Croson.  109  S.  Ct.  at  719. 

10.  U.S.  Const,  amend.  XIV.  §  5. 

11.  Croson.  109  S.  Ct.  at  728. 


In  looking  at  the  narrowness  of  Richmond's  plan,  the 
Court  made  several  telling  observations  concerning  what 
the  city  might  have  done  or  should  have  done.  First,  the 
Court  noted  that  race-neutral  means  of  achieving  the 
city's  objectives  were  not  considered  by  Richmond: 
"[T]here  does  not  appear  to  have  been  any  consideration 
of  the  use  of  race-neutral  means  to  increase  minority 
business  participation  in  city  contracting.  See  United  States 
V.  Paradise,  480  U.  S.  149,  171  (1987)  ('In  determining 
whether  race-conscious  remedies  are  appropriate,  we  look 
to  several  factors,  including  the  efficacy  of  alternative 
remedies')."'-  Second,  according  to  the  Court,  the  city  did 
not  justify  its  30  percent  standard:  "[T]he  30%  quota 
cannot  be  said  to  be  narrowly  tailored  to  any  goal,  except 
perhaps  outright  racial  balancing.  It  rests  upon  the  'com- 
pletely unrealistic'  assumption  that  minorities  will  choose 
a  particular  trade  in  lockstep  proportion  to  their  represen- 
tation in  the  local  popation.  [citation  omitted]"'^  Third,  the 
plan  gave  a  preference  to  any  minority  firm  from  any  of 
six  minority  groups  that  bid  on  city  projects,  regardless  of 
any  past  history  of  discrimination  suffered  by  members  of 
that  group  in  the  Richmond  construction  industry.  "If  a 
30%  set-aside  was  'narrowly  tailored'  to  compensate  black 
contractors  for  past  discrimination,"  Justice  O'Connor 
wrote,  "one  may  legitimately  ask  why  they  are  forced  to 
share  this  'remedial  relief  with  an  Aleut  citizen  who 
moves  to  Richmond  tomorrow?  The  gross  overinclu- 
siveness  of  Richmond's  racial  preference  strongly  im- 
pugns the  city's  claim  of  remedial  motivation,  [citations 
omitted]"'"* 


Implications  of  Croson 


The  Supreme  Court's  decision  in  Croson  obviously 
will  have  a  great  impact  on  local  programs  designed  to 
assist  minority  contractors.  These  effects  will  vary,  how- 
ever, depending  on  the  type  of  program  under  considera- 
tion. At  least  three  sorts  of  assistance  must  be  examined 
in  the  light  of  Croson:  minority  set-aside  programs,  race- 
neutral  programs  of  assistance  for  small  or  disadvantaged 
businesses,  and  programs  such  as  the  one  mandated  by 
G.S.  143-128  that  require  the  setting  of  minority  partici- 
pation goals  but  do  not  enact  rigid  quotas. 

Moreover,  any  program  being  considered  by  North 
Carolina  local  governments  must  also  be  examined  in 
light  of  this  state's  competitive  bidding  requirements  for 
purchase  and  construction  or  repair  contracts.  With  the 


12. 

Id. 

13. 

Id. 

14. 

Id. 
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exceptions  of  the  new  provisions  in  G.S.  143-128  and  the 
authorization  for  cities  and  counties  with  respect  to  feder- 
ally funded  contracts  in  G.S.  160A-17.1  (both  discussed 
below).  North  Carolina's  general  law  does  not  include 
minority  participation  as  a  factor  that  may  be  considered 
in  awarding  purchase  and  construction  or  repair  con- 
tracts.'' State  enabling  legislation  may  be  needed  to  allow 
for  certain  types  of  programs,  even  if  they  would  other- 
wise be  permitted  under  Croson. 

MBE  Set-Aside  Programs 

Generally.  Are  MBE  set-aside  programs  in  public 
contracting  still  possible,  as  a  practical  matter,  in  the 
wake  of  Croson?  Note  that  the  Court  did  not  completely 
rule  out  such  programs.  Instead,  it  established  a  very 
difficult  test  that  set-aside  programs  must  pass  and  finds 
that  the  city  of  Richmond  did  not  provide  the  type  of 
evidence  needed  to  pass  the  test. 

Theoretically,  a  local  government  may  be  able  to 
develop  a  strong  enough  factual  basis  of  past  racial  dis- 
crimination and  to  draft  an  MBE  plan  that  is  sufficiently 
nanowly  tailored,  to  meet  the  Court's  requirements.  The 
key  task  is  to  amass  sufficient  detailed  information  about 
past  racial  discrimination  to  prove  that  remedial  action  is 
needed  and  that  a  carefully  designed  set-aside  program  is 
a  necessary  part  of  that  remedy.  As  Justice  O'Connor 
explained  in  the  four-person  plurality  portion  of  her 
opinion: 

Nothing  we  say  today  precludes  a  state  or  local  entity 
from  taking  action  to  rectify  the  effects  of  identified  dis- 
crimination within  its  jurisdiction.  If  the  city  of  Richmond 
had  evidence  before  it  that  nonminority  contractors  were 
systematically  excluding  minority  businesses  from  sub- 
contracting opportunities  it  could  take  action  to  end  the 
discriminatory  exclusion.  Where  there  is  a  significant  sta- 
tistical disparity  between  the  number  of  qualified  minority 
contractors  willing  and  able  to  perform  a  particular  service 
and  the  number  of  such  contractors  actually  engaged  by 
the  locality  or  the  locality's  prime  contractors,  an  infer- 
ence of  discriminatory  exclusion  could  arise,  [citations 
omitted]  Under  such  circumstances,  the  city  could  act  to 
dismantle  the  closed  business  system  by  taking  appropri- 
ate measures  against  those  who  discriminate  on  the  basis 
of  race  or  other  illegitimate  criteria,  [citation  omitted]  In 
the  extreme  case,  some  form  of  nancnvly  tailored  racial 


15.  See  G.S.  143-129  and  -131  for  the  award  standard  for  public 
construction  and  repair  contracts  and  for  city  and  county  purchase  contracts.  The 
standard  of  award  for  school  purchases  through  the  Division  of  Purchase  and 
Contract.  Department  of  Administration,  is  found  in  G.S.  143-52.  See  also 
■■Contracting  by  School  Administrative  Units"  on  pages  16-17  of  this  issue, 
which  summarizes  some  of  the  legal  requirements  for  school  contracting. 


preference  might  he  necessaiy  to  break  down  patterns  of  I 

deliberate  exclusion. 

Nor  is  local  government  powerless  to  deal  with  individ- 
ual instances  of  racially  motivated  refusals  to  employ 
minority  contractors.  Where  such  discrimination  occurs,  a 
city  would  be  justified  in  penalizing  the  discriminator  and 
providing  appropriate  relief  to  the  victim  of  such  discrimi- 
nation, [citation  omitted]  Moreover,  evidence  of  a  pattern 
of  individual  discriminatory  acts  can.  if  supported  by  ap- 
propriate statistical  proof,  lend  support  to  a  local 
government' s  determination  that  broader  remedial  relief 
is  justified,  [citation  omitted;  emphasis  added]'" 

As  a  practical  matter,  however,  reliable  evidence  of 
discrimination,  in  the  detail  required  by  the  Court,  will  be 
very  difficult  to  obtain.  While  anecdotes  may  abound, 
actual  admissions  of  discrimination  will  be  rare,  and  con- 
clusive statistical  evidence  may  not  exist.  Ironically,  a 
local  government  that  wants  to  rely  on  its  own  past 
discrimination  to  justify  a  set-aside  program  (as  noted 
earlier,  it  is  not  required  to  do  so)  faces  a  "catch-22"  situ- 
ation: if  it  admits  that  it  has  discriminated  in  the  past  in 
order  to  justify  its  remedial  program,  it  may  be  opening 
itself  to  other  legal  challenges  based  on  that  past  discrimi- 
nation, particularly  if  the  discrimination  occuired  in  the 
recent  past. 

Set-aside  programs  established  under  federal  law.  y 
As  noted  earlier.  Justice  O'Connor  (writing  in  this  in- 
stance for  a  three-person  plurality)  drew  a  distinction 
between  minority  set-aside  programs  established  by  a 
state  or  local  government  and  those  created  by  Congress. 
Because  Congress  has  specific  constitutional  authority  to 
enforce  the  equal  protection  clause  and  other  parts  of  the 
Fourteenth  Amendment,'^  two  thirds  of  the  members  of 
the  Court  (the  plurality  and  presumably  the  dissenters) 
seem  to  be  willing  to  uphold  congressional  use  of  set- 
asides  to  achieve  goals  relating  to  racial  equality,  even  if 
the  plurality  disagrees  with  Congress's  decision.  And,  as 
Fullilove  shows,  such  congressionally  required  set-asides 
can  exist  for  local  government  projects,  at  least  to  the 
extent  that  federal  funds  are  involved. 

North  Carolina  law  currently  allows  cities  and  coun- 
ties to  "'[ajgree  to  and  comply  with  minimum  minority 
business  enterprise  participation  requirements  established 
by  the  federal  government  and  its  agencies"  for  federally 
financed  projects.'**  In  light  of  the  discussion  above,  cities 
and  counties  can  safely  assume  that  such  programs  re- 
main constitutionally  permissible,  especially  if  they  in- 
volve requirements  similar  to  those  upheld  in  Fullilove. 

16.  Croson.  109  S.  Ct.  at  729.  ' 

17.  U.S.  Const,  amend.  XIV.  §  5. 

18.  G.S.  160A-17.1. 
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North  Carolina  local  government  set-aside  pro- 
grams. Minority  contracting  set-aside  programs  in  North 
Carolina  remain  the  exception  rather  than  the  rule.  With 
the  exception  of  the  authorization  just  discussed  for  city 
and  county  set-asides  that  are  part  of  federally  financed 
projects,  programs  requiring  set-asides  must  be  autho- 
rized by  local  act,  as  the  general  law  does  not  include  race 
as  part  of  the  standard  used  in  awarding  public  con- 
tracts.'" And,  those  communities  with  set-aside  or  other 
minority  participation  programs  that  are  authorized  by 
local  legislation  must,  of  course,  reassess  those  programs 
in  the  light  of  Crosotfs,  requirements. 

Race-Neutral  Assistance  Programs 

Race-neutral  efforts  to  assist  small,  new,  or  eco- 
nomically disadvantaged  businesses  are  not  affected  by 
the  Croson  decision,  because  by  definition  they  do  not 
discriminate  on  the  basis  of  race.  Indeed,  both  Justice 
O'Connor  and  Justice  Scalia  discussed  favorably  the  use 
of  such  programs.  Justice  O'Connor,  writing  for  a  four- 
person  plurality,  mentioned  a  number  of  techniques  that 
may  be  available  to  local  governments: 

Even  in  ihe  absence  of  evidence  of  discrimination,  the 
city  has  at  its  disposal  a  whole  array  of  race-neutral  de- 
vices to  increase  the  accessibility  of  city  contracting  op- 
ponunities  to  small  entrepreneurs  of  all  races.  Simplification 
of  bidding  procedures,  relaxation  of  bonding  requirements, 
and  training  and  financial  aid  for  disadvantaged  entrepre- 
neurs of  all  races  would  open  the  public  contracting  mar- 
ket to  all  those  who  have  suffered  the  effects  of  past 
societal  discrimination  or  neglect.-" 

Justice  Scalia  echoed  her  ideas  in  his  opinion  concurring 
in  the  judgment: 

A  State  can,  of  course,  act  "to  undo  the  effects  of  past 
discrimination"  in  many  permissible  ways  that  do  not  in- 
volve classification  by  race.  In  the  particular  field  of  state 
contracting,  for  example,  it  may  adopt  a  preference  for 
small  businesses,  or  even  for  new  businesses — which  would 
make  it  easier  for  those  previously  excluded  by  discrimi- 
nation to  enter  the  field.  Such  programs  may  well  have 
racially  disproportionate  impact,  but  they  are  not  based  on 
race.-' 

Race-neutral  preference  programs  will  need  to  be 
authorized  by  the  legislature  for  North  Carolina  local 
governments  to  make  use  of  them.  The  fact  that  a  busi- 
ness is  small,  new,  or  disadvantaged  is  not  a  factor  that 


19.  See  the  statutes  cited  in  footnote 

20.  Croson.  109  S.  Ct.  at  729. 

21.  Croson.  109  S.  Cl.  al  7.^X. 


can  be  taken  into  account  in  awarding  public  contracts 
under  the  current  general  law.--  If  such  legislative  au- 
thorization is  obtained,  however,  it  may  be  possible  to  use 
race-neutral  programs  that  focus  on  aiding  businesses 
with  characteristics  that  are  common  to  many  minority 
enterprises  as  an  indirect  way  of  increasing  minority  par- 
ticipation in  public  contracting.  A  race-neutral  program 
might,  but  need  not,  include  a  set-aside  requirement. 

Minority  Participation  Goals: 
Croson  and  G.S.  143-128 

The  goals  program  requirements.  Important 
amendments  recently  made  to  G.S.  143-128.  North 
Carolina's  "separate  specifications""  statute,  require  the 
establishment  of  "verifiable  percentage  goals""  for  minor- 
ity business  participation  in  contracts  for  the  erection, 
construction,  alteration,  or  repair  of  public  buildings,  where 
the  cost  of  the  work  exceeds  $100,000.-'  (The  goals  are  a 
percentage  of  the  total  value  of  work  for  which  a  contract 
or  contracts  are  awarded.)  These  amendments  accompa- 
nied changes  to  the  statute  to  allow  local  governments 
and  state  agencies  to  use  single-prime  contracting  (where 
contractors  bid  on  performing  all  the  work  required  by  the 
project  for  a  specified  price)  rather  than  multiple-prime 
contracting  (where  separate  bids  are  solicited  for  various 
branches  of  work)  in  certain  instances. 

Under  the  new  provisions,  cities,  counties,  and  other 
local  public  bodies  covered  by  G.S.  143-128-^  must  adopt 
appropriate  minority  business  participation  goals  for  all 
contracts  covered  by  the  statute,  whether  single-  or  multi- 
prime.  (However,  contracts  awarded  pursuant  to  the  rmilti- 
prime  system  from  June  28 — the  date  the  amendments 
were  ratified — through  December  31,  1989,  are  not  in- 
validated even  if  the  local  governmental  unit  has  not  yet 
adopted  goals.-')  The  statute  itself  sets  the  goal  at  10 
percent  for  state  contracting. 

These  verifiable  percentage  goals  for  participation 
by  minority  businesses  must  be  adopted  after  notice  and  a 
public  hearing.  Governmental  units  and  contractors  are 
not  required  to  make  awards  to,  or  purchases  from,  any 
bidder  other  than  the  lowest  responsible  bidder  or  bidders 
in  order  to  meet  minority  participation  goals,  and  con- 
tracts are  to  be  awarded  without  regard  to  race,  religion. 


22.  The  relevant  statutes  are  listed  in  footnote  \i. 

23.  1989  N.C.  Sess.  Laws  ch.  480. 

24.  It  generally  is  assumed  that  school  administrative  units  are  covered 
by  G.S.  143-128.  See  A.  Fleming  Bell.  II,  "School  Construction  and  Repair 
Contracts."  in  Education  Lmw  in  North  Carolina,  ed.  Robert  E.  Phay  (Chapel 
Hill.  N.C:  Institute  of  Government.  1988).  12-20.  n.  28. 

25.  1989  N.C.  Sess.  Laws  ch.  770.  §  74.17. 
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color,  creed,  national  origin,  sex.  age,  or  handicapping 
condition.  A  good  faith  effort  to  attain  the  participation 
goals  is  required,  however. 

The  new  provisions  define  a  minority  business  as  a 
business  with  at  least  5 1  percent  ownership  by  minority 
persons  that  is  managed  by  one  or  more  of  its  minority 
owners.  "Minority  persons"  include  blacks,  Hispanics, 
Asian  Americans,  American  Indians,  Alaskan  natives, 
and  women. 

To  have  a  "verifiable  goal"  under  the  multiple  con- 
tract system,  the  authority  awarding  the  contracts  must 
adopt  written  guidelines  specifying  the  actions  that  will 
be  taken  to  ensure  a  good  faith  effort  in  the  recruitment 
and  selection  of  minority  businesses  for  participation  in 
these  contracts.  For  purposes  of  the  single-prime  contract 
system,  having  a  "verifiable  goal"  means  that  the  award- 
ing authority  has  adopted  written  guidelines  specifying 
the  actions  that  the  prime  contractor  must  take  to  ensure  a 
good  faith  effort  in  the  recruitment  and  selection  of  mi- 
nority businesses  for  participation  in  the  contract.  The 
contractor  must  provide  the  authority  with  written  docu- 
mentation that  the  required  actions  have  been  taken. 

Are  G.S.  143-128  goals  programs  subject  to  strict 
scrutiny  under  Crosonl  The  first  question  that  must  be 
asked  about  these  provisions,  in  the  light  of  Crosoii.  is 
whether  the  goals  programs  required  by  the  statute  amount 
to  the  sort  of  race-based  system  for  making  contract 
awards  that  triggers  the  "strict  scrutiny"  standard.  As 
noted  earlier,  if  strict  scrutiny  is  the  test,  securing  a  pass- 
ing grade  for  a  goals  program  will  be  quite  difficult. 
Detailed  evidence  of  past  discrimination  in  a  particular 
community  will  need  to  be  amassed,  and  it  will  have  to  be 
shown  that  the  program  is  a  narrowly  tailored  remedy  for 
that  discrimination. 

It  should  be  noted  that  the  act  amending  G.S.  143- 
128  contains  no  findings  or  other  evidence  concerning 
past  discrimination  against  particular  minorities.  Indeed, 
the  definition  of  "minority  person"  used  in  the  goals- 
program  provisions  is  the  very  sort  of  broadly  inclusive 
listing  of  categories  of  persons,  without  showings  of  past 
discrimination,  that  Justice  O'Connor  condemned.  It  there- 
fore will  be  up  to  individual  local  governments  to  develop 
the  evidence  needed  to  justify  their  goals  programs,  should 
strict  scrutiny  be  applied  to  programs  adopted  under  the 
statute. 

On  the  other  hand,  it  may  be  detemiined  that  a  goals 
program  is  a  benign  attempt  to  increase  minority  partici- 
pation in  governmental  contracting  without  discriminat- 
ing on  the  basis  of  race,  so  that  the  strict  scrutiny  test 
under  the  equal  protection  clause  is  not  implicated.  If  this 


is  the  case,  then  the  program  should  be  upheld  if  a  rational  ^ 
basis  for  the  program  exists.  Showing  such  a  rational 
basis  is  generally  easy  for  most  governmental  programs, 
as  the  courts  are  reluctant  to  "second-guess"  local  law- 
makers when  conducting  a  rational  basis  inquiry  under 
the  federal  Constitution. 

A  persuasive  argument  can  be  made  that  the  goals 
programs  that  the  amendments  to  G.S.  143-128  envision 
are  far-removed  from  the  sort  of  race-based  discrimina- 
tion in  public  contracting  that  Croson  condemns.  The 
guidelines  that  are  to  be  adopted  under  the  statute  are  not 
required  to  provide  for  racially  based  set-asides.  Rather, 
what  seems  to  be  contemplated  are  good  faith  general 
efforts  by  local  governments  and  contractors  to  recruit 
and  select  minorities,  consistent  with  the  statutory  stan- 
dard that  the  award  be  made  to  the  "lowest  responsible 
bidder  or  bidders,  taking  into  consideration  quality,  per- 
foiTuance  and  the  time  specified  in  the  proposals  for  the 
performance  of  the  contract."-''  Such  guidelines  might 
include  steps  such  as  advertising  contracting  opportuni- 
ties widely,  including  minority  firms  on  bidders'  lists,  and 
holding  meetings  with  minority  businesses  to  explain 
bidding  procedures.  In  effect,  the  "verifiable  percentage 
goal"  that  the  local  government  adopts  is  a  prediction  of  / 
the  level  of  minority  participation  that  such  general  ef-  ^ 
forts  are  expected  to  yield. 

The  argument  for  this  interpretation  of  the  goals- 
program  requirements  is  strengthened  by  the  provisions 
of  new  G.S.  143- 128(d).  That  subsection  specifies,  as  dis- 
cussed earlier,  that  public  contracts  are  to  be  awarded  un- 
der G.S.  143-128  without  regard  to  race,  religion,  color, 
creed,  national  origin,  sex,  age,  or  handicapping  condi- 
tion. It  also  provides  that  nothing  in  the  statute  is  to  be  con- 
strued to  require  awards  to  or  purchases  from  minority 
firms  that  do  not  submit  the  lowest  responsible  bid  or  bids. 

Keeping  contract  award  decisions  "race  neutral." 
Assuming  that  the  latter  interpretation  is  the  coirect 
one,  at  least  two  cautions  are  in  order.  First,  local  gov- 
ernments should  make  sure  that  their  written  guidelines 
contain  nothing  that  would  lead  a  court  to  believe  that 
the  local  government  is  allowing  racial  considerations  to 
enter  into  its  actual  contract  award  decision.  Even  if  the 
statutory  scheme  is  relatively  benign,  a  particular  pro- 
gram adopted  under  the  statute  could  be  subjected  to  strict 
scrutiny  if  race  were  in  some  way  made  a  part  of  the 
award  criteria.  The  adopted  goal  is  simply  that;  it  is  not  a 
standard  or  quota  that  must  be  achieved  before  a  contract 
will  be  awarded.  I 
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Second,  the  guidelines  that  local  governments  adopt 
for  contractors  to  follow  should  make  clear  what  sorts  of 
good  faith  efforts  are  being  required,  possibly  even  sug- 
gesting a  minimum  standard  for  the  amount  of  effort  that 
must  be  shown.  Contractors  are  accustomed  to  certainty 
in  the  specifications  they  receive  from  local  governments 
and  will  be  less  likely  to  complain  about  a  program  if  they 
know  clearly  what  is  expected  of  them. 

If  the  local  government  chooses  to  disqualify  a  bid- 
der for  failure  to  make  a  good  faith  effort  to  recruit  and 
select  minority  businesses,  it  should  make  very  clear  that 
the  disqualification  is  not  for  failure  to  use  minorities,  but 
for  failure  to  determine  if  qualified  minorities  are  avail- 
able. Authority  to  disqualify  a  bidder  for  this  reason  can 


be  implied  from  G.S.  143- 128(c):  if  a  bidder  fails  to  take 
the  good  faith  actions  specified  in  the  written  guidelines, 
guidelines  that  the  local  government  has  adopted  in  re- 
sponse to  a  statutory  directive,  that  bidder  has  not  met 
a  statutorily  required  part  of  the  specifications  for  the 
project. 

Following  these  cautions  will  not  guarantee  that  a 
local  goals  program  is  not  subjected  to  a  challenge  that  it 
is  racially  discriminatory.  However,  if  local  governments 
familiarize  themselves  with  the  Croson  decision  and  are 
careful  in  how  they  structure  their  guidelines,  they  should 
be  able  to  obey  the  statutory  directive  in  G.S.  143-128 
without  ruiming  an  undue  risk  of  an  equal  protection- 
based  attack  on  their  goals  programs.  ■ 
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University  professor's  assignment  of  grades  to  stu- 
dents is  protected  by  compelling  interests  of  academic 
freedom  and  freedom  of  speech;  firing  him  for  refus- 
ing to  change  a  grade  may  be  unconstitutional.  Parate 
V.  Isibor,  868  F.2d  821  (6th  Cir.  1989). 

Facts:  An  untenured  professor  at  Tennessee  State 
University  assigned  a  grade  of  "B"  to  a  student  in  his 
course  on  Groundwater  and  Seepage.  The  student  re- 
quested that  the  grade  be  changed  to  "A,"  but  the  professor 
refused.  The  student  appealed  to  the  dean  of  engineering, 
who  ordered  the  professor  to  change  the  grade.  The  pro- 
fessor at  first  refused.  When  ordered  again,  he  changed 
the  grade  by  a  memorandum  noting  that  the  change  was  at 
the  direction  of  the  dean.  When  ordered  to  change  the 
grade  without  that  notation,  he  did  but  used  a  signature 
other  than  his  usual  one  to  signify  his  protest.  When 
ordered  again  to  change  the  grade  using  his  normal  signa- 
ture, he  complied,  fearing  that  his  job  was  in  jeopardy. 

Over  the  next  two  academic  years,  relations  between 
th.e  professor  and  the  dean  were  very  rocky,  and  even- 
tually the  professor  was  removed  as  instructor  in  regu- 
lar classes  that  he  had  previously  taught.  At  the  end  of 
the  second  year,  his  contract  of  employment  was  not 
renewed. 

The  professor  sued,  claiming  that  the  dean's  actions 
and  the  termination  of  his  employment  violated  his  right 
to  academic  freedom  under  the  First  Amendment.  The 
district  court  dismissed  his  suit,  on  the  basis  that  the 
professor  had  failed  to  make  out  a  First  Amendment 
claim.  The  professor  appealed  to  the  court  of  appeals. 

Holding:  The  appeals  court  ruled  that  the  professor's 
rights  to  academic  freedom  and  freedom  of  speech  under 
the  First  Amendment  were  violated  and  that  he  is  entitled 
to  relief.  When  a  university  professor  assigns  a  grade  to  a 
student,  that  is  an  exercise  of  academic  freedom  that  is 


protected  by  the  Constitution;  it  also  is  an  exercise  of 
"speech"  that  is  protected.  Similarly,  when  the  professor 
refuses  to  change  a  grade,  that  refusal,  which  may  simply 
take  the  form  of  silence,  is  "speech"  in  its  own  right  and 
is  constitutionally  protected.  The  dean  violated  the 
professor's  constitutional  rights  by  forcing  him  to  change 
the  grade.  Therefore,  if  his  employment  was  terminated 
because  of  his  initial  refusal  to  change  the  grade,  he  is 
entitled  to  damages  for  that  constitutional  violation. 

However,  the  university  administration  retains  the 
final  authority  regarding  grading  policies  and  the  grades 
to  be  assigned  to  particular  students.  The  dean  could  have 
changed  the  grade  himself  and  completely  avoided  any 
violation  of  the  professor's  free  speech  rights.  The  viola- 
tion lay  in  forcing  the  professor  to  "say"  something  he  did 
not  wish  to  say  by  forcing  him  to  change  the  grade. 

School  board's  program  of  mandatory  drug  testing  of 
school  bus  workers  is  upheld  in  light  of  new  Supreme 
Court  rulings.  Jones  v.  Jenkins,  878  F.2d  1476  (D.C. 
Cir.  1989). 

Facts:  In  1984  the  District  of  Columbia  Public  School 
System  instituted  a  program  of  mandatory  drug  testing 
for  employees  in  its  transportation  branch.  Juanita  Jones, 
a  bus  attendant  responsible  for  helping  handicapped  chil- 
dren on  and  off  the  bus  and  for  maintaining  order  on  the 
bus,  tested  positive  for  marijuana  and  was  fired.  She  sued, 
claiming  that  her  constitutional  rights  of  privacy  and 
freedom  from  unreasonable  searches  were  violated.  The 
district  court  held  in  her  favor,  on  the  basis  that  a  drug  test 
of  the  type  she  was  required  to  take  (involving  urinalysis) 
was  a  "search"  within  the  meaning  of  the  Constitution. 
Such  a  search,  the  court  held,  can  be  undertaken  only  if 
there  is  "probable  cause"  to  believe  that  the  person  to  be 
tested  has  been  using  drugs.  Because  there  was  no  such 
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)  probable  cause  in  the  case  of  Jones  (she  was  tested  along 
with  everyone  else  working  with  the  buses),  the  test  was 
unconstitutional,  the  court  held,  and  the  court  ordered  her 
reinstated.  But  the  appeals  court  for  the  District  of  Co- 
lumbia reversed  the  lower  court's  ruling  on  probable 
cause,  holding  that  public  school  employees  may  be  re- 
quired to  undergo  drug  testing,  even  if  there  is  no  prob- 
able cause  to  believe  any  particular  employee  being  tested 
is  a  user,  where  ( I)  the  employee's  duties  have  a  direct 
impact  on  the  physical  safety  of  young  schoolchildren; 
(2)  the  testing  is  conducted  as  part  of  a  routine,  reason- 
ably required,  employment-related  medical  examination: 
and  (3)  the  test  employed  is  one  that  has  a  nexus  to  the 
employer's  legitimate  safety  concern  [digested  in  School 
Law  Bulletin  19  (Spring  1988):  31-32]. 

In  1989  the  United  States  Supreme  Court  for  the 
first  time  directly  addressed  the  issue  of  mandatory  drug 
testing  of  public  employees,  in  cases  involving  railway 
workers  involved  in  accidents  [Skinner  v.  Railway  Labor 
Executives  Association.  109  S.  Ct.  1402.  103  L.Ed.2d 
639]  and  customs  agents  whose  jobs  involve  interdiction 
of  drugs  [National  Treasury  Employees  Union  v.  Von 
Rabb.  109  S.  Ct.  1384.  103  L.Ed.2d  639].  In  these  cases 

\  the  Court  set  out  standards  forjudging  the  constitutional- 
ity of  such  tests.  (For  more  detail,  see  Stephen  Allred. 
"Recent  Developments  on  Drugs  in  the  Workplace." 
School  Law  Bulletin  20  (Summer  1989):  3-6. 

The  Supreme  Court  then,  on  the  appeal  of  Jones's 
case,  remanded  it  to  the  appeals  court  [109  S.  Ct.  1633. 
104  L.Ed. 2d  149]  for  consideration  in  light  of  the  new 
Supreme  Court  cases. 

Holding:  On  remand,  the  court  of  appeals  again 
upheld  the  constitutionality  of  the  drug-testing  program. 
In  light  of  the  Supreme  Court  cases,  the  appeals  court 
deleted  from  its  former  opinion  the  requirement  that  the 
test  employed  have  a  nexus  to  the  employer's  legitimate 
safety  concern  and  substituted  a  finding  that  in  this  case 
the  drug-testing  program  of  the  District  of  Columbia 
schools  bears  "a  close  and  substantial  relation"  to  the 
school  system's  goal  of  deterring  drug  use  on  the  job  and 
does  not  amount  to  an  undue  infringement  on  the  justifiable 
expectation  of  privacy  of  the  school  transportation  em- 
ployees. Therefore,  the  school  system's  interests  in 
children's  safety  and  deterring  drug  use  on  the  job  out- 
weigh the  employees'  interests  in  privacy,  and  the  drug- 
testing  program  is  constitutional. 

B  Allowing  white  students  to  transfer  to  a  predomi- 
nately white  school  from  .schools  in  a  predominately 
black  district  violates  a  desegregation  order  if  it 
changes    public    perception    of   the    school's    racial 


character.  United  States  v.  Lowndes  County  Board  of 
Education,  878  F.  Supp.  1301  (Ilth  Cir.  1989). 

Facts:  A  1973  desegregation  order  applicable  to  the 
public  schools  of  Lowndes  County,  Alabama,  provided 
that  transfers  into  the  district  from  any  other  district,  or 
out  of  the  district  to  any  other,  could  be  allowed  only  if 
the  cumulative  effect  of  the  transfers  would  not  reduce 
desegregation  in  either  district.  This  provision,  similar  to 
provisions  applicable  to  many  other  school  districts,  was 
designed  to  prevent  "white  flight"  of  students  from  de- 
segregated systems  with  high  minority  representation  to 
neighboring  systems  with  lower  minority  representations. 

In  this  case  students,  all  white  and  from  a  particular 
rural  neighborhood  in  adjoining  Butler  County,  had  been 
transfening  regularty  into  the  elementary  school  in  south- 
em  Lowndes  County  since  the  1930s  and  continued  to  do 
so.  An  additional  small  number  of  white  students  from 
other  areas  also  were  transferring  into  the  southern 
Lowndes  elementary  school.  The  effect  of  the  transfers 
was  to  raise  the  proportion  of  white  students  at  the  school 
from  54.6  percent  to  63.9  percent,  a  gain  of  9.3  percent. 
This  elementary  school  was  the  only  school  in  Lowndes 
that  had  a  majority  of  white  students. 

The  United  States  government  sued,  asserting  that 
allowing  the  transfers  of  these  white  students  violated  the 
transfer  provision  of  the  desegregation  order. 

Holding:  On  appeal  from  the  district  court  ruling  in 
favor  of  the  school  system,  the  United  States  Court  of 
Appeals  for  the  Eleventh  Circuit  held  that  the  transfer 
policy  did  violate  the  desegregation  order.  The  issue,  the 
court  said,  was  whether  on  balance  the  transfers  would 
"alter  significantly  general  perceptions  of  [the]  school's 
racial  identity."  In  other  words,  if  people  would  perceive 
the  school  as  "more  white"  because  of  the  transfers,  there 
was  a  violation  of  the  order.  Here  the  court  held  that  the 
9.3  percent  rise  in  white  enrollment  was  enough  to  cause 
people  to  think  of  the  school  as  "more  white."  The  viola- 
tion occurs,  the  court  said,  even  if  the  students  who  are 
transferring  in  are  not  doing  so  for  racial  reasons.  For 
instance,  the  fact  that  students  have  transferred  in  from 
one  particular  area  since  the  1930s  is  not  relevant:  "The 
fact  that  the  transfers  from  this  area  .  .  .  may  not  now  be 
racially  motivated  loses  its  relevance  if  the  result  of  the 
transfers  is  to  impede  desegregation  or  to  perpetuate  a 
dual  school  system." 

School  violated  an  age-discrimination  law  in  firing  a 
school  bus  driver  when  he  turned  age  sixty-five  and 
the  school's  insurance  costs  went  up.  Tullis  v.  Lear 
School.  Inc..  874  F.2d  1489  (1 1th  Cir.  1989). 

Facts:  Fleming  Tullis  was  hired  at  age  sixty-two  as 
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a  bus  driver  by  the  private  Lear  School  in  Dade  County, 
Florida.  Four  years  later  the  school's  principal  explained 
in  a  letter  that  Tullis's  employment  must  be  terminated 
because  "he  was  hired  primarily  as  a  bus  driver  and  our 
insurance  carrier  requires  that  65  be  the  cut-off  for  driv- 
ing." Tullis  sued  under  the  Age  Discrimination  in  Em- 
ployment Act  of  1967  [29  U.S.C.A.  §§  621  et  seq.], 
which  prohibits  employment  discrimination  based  on  age 
against  people  age  forty  years  and  older.  School  officials 
denied  that  the  decision  to  discharge  Tullis  was  based  on 
his  age.  Instead,  they  asserted,  because  of  his  impaired 
reaction  time  (presumably  resulting  from  his  age),  the 
insurance  rates  would  be  so  high  that  the  school  could  not 
afford  them,  and  therefore  the  school  had  to  terminate 
Tullis's  employment.  The  district  court  held  for  the  school, 
ruling  that  being  younger  than  Tullis  was  a  "bona  fide  oc- 
cupational qualification"  (BFOQ),  that  the  school  needed 
drivers  younger  than  Tullis  to  ensure  the  safe  transporta- 
tion of  its  students,  and  that  therefore  the  school  did  not 
violate  the  Age  Discrimination  in  Employment  Act. 

Holding:  The  court  of  appeals  reversed,  ruling  that 
the  school  violated  the  age-discrimination  law.  First,  it 
ruled  that  the  desire  to  avoid  the  increased  insurance  costs 
never  justifies  discriminating  against  an  older  worker. 
The  law  simply  prohibits  that.  Second,  it  held  that  for  the 
BFOQ  defense  to  have  prevailed  in  this  case,  school 
officials  would  have  had  to  have  shown  at  trial  that  all  or 
substantially  all  individuals  of  Tullis's  age  would  be  unable 
to  perfonn  the  duties  of  bus  driver  safely  and  efficiently. 
Because  there  was  no  such  showing,  the  BFOQ  defense 
failed  and  Tullis  won. 

School  system  not  justified  in  suspending  its  process- 
ing of  a  grievance  just  because  the  grievant  goes  to  the 

EEOC.  McCauley  v.  Greensboro  City  Board  of  Educa- 
tion. 714  F.  Supp.  146  (M.D.N.C.  1987). 

Facts:  Alfreda  McCauley  was  passed  over  twice  for 
assignment  as  assistant  principal  in  the  Greensboro  school 
system.  She  filed  a  grievance  through  the  school  griev- 
ance procedure,  alleging  discrimination  against  her  on  the 
basis  of  sex  (female)  and  race  (black).  A  few  days  later, 
she  filed  a  charge  of  discrimination  with  the  Equal  Em- 
ployment Opportunity  Commission  (EEOC),  alleging  a 
violation  of  Title  VII  of  the  Civil  Rights  Act  of  1964  [42 
U.S.C.  §§  2000e  et  seq.].  A  committee  of  the  school 
board,  which  heard  her  grievance,  informed  her  that  it 
considered  the  filing  with  the  EEOC  to  be  an  appeal  to  a 
higher  authority  and  that  it  would  not  consider  her  griev- 
ance further.  McCauley  appealed  to  the  full  school  board, 
which  informed  her  that  her  grievance  would  be  pro- 


cessed only  when  the  board  was  informed  that  the  EEOC  ^ 
charge  had  been  withdrawn.  When  told  that,  McCauley 
filed  a  second  charge  with  the  EEOC,  alleging  that  the 
board's  action  amounted  to  unlawful  retaliation  for  filing 
the  first  charge.  McCauley  then  got  the  administrative 
right-to-sue  letters  from  the  EEOC  and  sued  the  school 
system,  alleging  Title  VII  and  constitutional  violations. 
The  school  board  asked  the  court,  among  other  things, 
to  throw  out  the  part  of  McCauley 's  claim  that  was 
based  on  the  board's  refusal  to  continue  with  its  grievance 
proceeding. 

Holding:  The  court  refused  to  throw  out  the  claim 
based  on  the  suspension  of  the  grievance  proceeding. 
Even  though  McCauley  in  effect  took  the  matter  "over 
the  heads"  of  the  school  board  by  going  to  the  EEOC, 
she  was  still  entitled  to  have  the  grievance  procedure 
followed.  This  was  true  for  three  primary  reasons.  First, 
the  institution  of  the  EEOC  charge  did  not  make  the 
grievance  procedure  futile.  The  board  could  have  gone 
ahead  with  the  proceeding,  and  if  it  found  in  McCauley's 
favor,  it  could  have  saved  a  lot  of  time.  Second,  the  EEOC 
has  no  authority  to  order  the  school  board  to  do  anything, 
and  thus  the  EEOC  is  not  in  that  sense  "over  the  heads" 
of  the  board.  And  third.  Title  VII  protects  not  only  the  i 
big  issues  of  employment,  such  as  hiring,  firing,  and 
pay,  but  all  aspects  of  the  employment  relationship,  in- 
cluding the  right  to  take  advantage  of  established  griev- 
ance proceedings. 

Constitutional  rights  of  a  school's  librarian  were  vio- 
lated when  she  was  transferred  and  denied  special 
status  after  publication  of  remarks  critical  of  the  school 
administration,  in  circumstances  in  which  there  was 
no  disruption  in  school  activities  or  her  performance 
as  librarian.  Thompson  v.  Board  of  Education  of  the 
City  of  Chicago.  71 1  R  Supp.  394  (N.D.  111.  1989). 

Facts:  In  the  wake  of  a  teachers'  strike,  Chicago 
school  librarian  Kay  Thompson  and  several  other  teachers 
discussed  with  a  journalist  the  work  of  teachers  in  Chicago's 
public  schools — the  problems  and  successes,  including 
lack  of  administrative  and  school  board  support — along 
with  drugs,  student  attitudes,  biligual  programs,  and  other 
topics.  The  journalist  published  an  article  taken  from  this 
discussion.  The  article  did  not  identify  Thompson  or  the 
school  at  which  she  worked.  Nonetheless,  people  in  the 
community  surmised  the  identities  of  the  sources,  and 
some  became  very  upset,  especially  about  what  they 
considered  to  be  unduly  critical  remarks  about  the  bilin- 
gual education  program.  A  group  of  upset  teachers  within 
the  school  launched  a  campaign  to  remove  Thompson 
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)  and  the  other  teachers  who  had  talked  with  the  journalist. 
At  a  community  meeting  organized  by  the  disgruntled 
teachers,  the  district  superintendent  said  that  he  lacked 
the  authority  to  fire  Thompson  and  the  others  but  prom- 
ised that  at  the  end  of  the  school  year  he  would  transfer 
them.  That  summer  the  superintendent  fulfilled  his  prom- 
ise, assigning  Thompson  to  a  different  school  and  ex- 
plaining to  her  that  she  "had  lost  her  effectiveness"  at 
the  original  school.  In  addition,  Thompson  was  denied 
"select"  status,  a  status  akin  to  tenure.  Thompson  sued, 
alleging  that  the  transfer  and  the  denial  of  select  status 
were  punishment  for  her  exercise  of  her  constitution- 
ally protected  right  to  speak  out  on  matters  of  public 
concern. 

Holding:  The  district  court  held  that  the  transfer  and 
denial  of  select  status  were  unlawful  because  they  were 
done  in  reprisal  for  Thompson's  exercise  of  her  free 
speech  rights.  Thompson  made  the  following  necessary 
showings:  ( 1 )  her  comments  were  on  matters  of  public 
concern  (they  covered  the  governance  of  the  public  schools 
and  how  the  schools  interact  with  and  serve  the  commu- 
nity); (2)  Thompson's  interests  in  speaking  out,  balanced 
against  the  school's  interest  in  harmony  and  discipline, 
\  clearly  were  paramount  (there  was  no  evidence  of  dis- 
'  ruption  in  the  school  caused  by  Thompson's  speech, 
Thompson  continued  to  perfomi  her  duties  adequately, 
and  the  potential  for  disruption  at  the  school  remained 
very  low):  and  (3)  Thompson's  speech  was  a  motivating 
factor  in  the  decision  to  transfer  her  and  deny  her  select 
status.  The  court  ordered  the  school  board  to  pay,  but 
found  that  the  superintendent  acted  in  "good  faith,"  in 
that  he  was  motivated  by  fear  that  fervor  in  the  commu- 
nity would  disrupt  the  school.  Therefore  the  court  did  not 
order  him  to  pay  personally. 

Daily  "voluntary"  recitation  of  the  Pledge  of  Alle- 
giance may  violate  the  religious  rights  of  a  first  grader. 

Sherman  v.  Community  Consolidated  School  District  21 
of  Wheeling  Township,  714  F.  Supp.  932  (N.D.  111.  1989). 
Facts:  Through  his  parents,  first-grade  student  Rich- 
ard Sherman  sued  the  school  district,  alleging  that  over 
the  intercom  system  at  9:05  each  morning,  his  elementary 
school's  principal  led  all  students  in  the  Pledge  of  Alle- 
giance, pursuant  to  an  Illinois  statute  that  provides  that 
the  pledge  "shall  be  recited  each  school  day"  by  pupils  in 
public  elementary  schools.  The  suit  claimed  that  the  stat- 
ute and  the  recitation  of  the  pledge  violated  the 
I  Constitution's  establishment  clause  (by  requiring  this  rit- 
ual with  a  religious  element)  and  free  exercise  clause  (by, 
in  effect,  forcing  Richard  to  perform  a  religious  act  that 


he  otherwise  would  not  have  performed).  The  school 
system  asked  that  the  court  dismiss  the  suit. 

Holding:  The  court  refused  to  dismiss  the  suit,  on 
the  grounds  that  even  though  the  school  system  maintains 
that  Richard  is  not  required  to  recite  the  pledge,  a  first 
grader  is  too  susceptible  to  suggestion  and  pressure  to 
have  a  meaningful  choice.  Therefore,  the  daily  recitation 
may,  in  effect,  force  Richard  to  join  in,  and  that  would 
violate  his  right  to  free  exercise  of  religion  (which  in- 
cludes the  right  freely  to  choose  not  to  engage  in  any 
religious  practice). 

Teacher's  silent  reading  of  the  Bible  in  the  classroom 
can  be  prohibited  by  the  school  system  as  an  unconsti- 
tutional promotion  of  religion.  Roberts  v.  Madigan,  702 
F.  Supp.  1503  (D.  Colo.  1989). 

Facts:  During  a  school  open  house,  a  parent 
complained  to  the  principal  about  two  books  in  teacher 
Kenneth  Roberts's  fifth-grade  classroom:  The  Bible  in 
Pictures  and  The  Life  of  Jesus.  The  principal  reviewed  the 
books  and  ordered  Roberts  to  remove  them  from  the 
classroom  library.  Roberts  complied.  The  principal  had 
on  previous  occasions  noticed  Roberts  reading  a  Bible, 
which  he  kept  on  his  desk,  during  class  time  and  had 
ordered  him  to  keep  the  Bible  in  his  desk  drawer  during 
class  hours.  The  principal  had  had  to  repeat  this  order 
when  Roberts  violated  it.  Roberts  asked  for  written  guide- 
lines concerning  what  materials  he  could  keep  in  his 
room,  but  the  principal  denied  the  request,  saying  that 
common  sense  should  prevail.  Roberts  then  was  warned 
that  failure  to  keep  the  Bible  out  of  sight  between  8:00 
A.M.  and  3:30  p.m.  would  be  considered  insubordination 
and  grounds  for  dismissal.  Roberts  sued,  asking  for  a 
court  order  that  he  be  allowed  to  keep  the  Bible  out  on  his 
desk  and,  on  occasion,  read  from  it  silently  during  class 
hours. 

Holding:  The  court  refused  Roberts's  request  for  an 
order  against  the  school  system.  Roberts's  reading  of  the 
Bible  and  the  presence  of  the  religious  books  in  his  class- 
room presented  the  appearance  that  Roberts  was  seeking 
to  advance  his  religious  views.  School  officials  were  fully 
justified  in  prohibiting  this  behavior  under  the  establish- 
ment clause  of  the  United  States  Constitution,  to  avoid 
the  appearance  that  the  school  was  promoting  any  par- 
ticular set  of  religious  beliefs.  "A  teacher's  silent  reading 
of  the  Bible  does  not  in  every  instance  result  in  a  consti- 
tutional violation,"  the  court  said.  "Where  the  Bible  serves 
as  a  secular  educational  reference,  is  related  to  an  ap- 
proved curriculum,  or  is  read  in  such  a  manner  that  stu- 
dents are  insulated  from  undue  religious  influence  or 
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indoctrination,  tiien  school  officials  may  not  prohibit  its 
use  or  presence  in  the  classroom."  But  it  is  within  the 
discretion  of  school  officals  to  make  an  objective  deter- 
mination of  whether  a  teacher's  use  of  a  Bible  is  consis- 
tent with  a  secular  purpose  or,  instead,  constitutes  undue 
religious  influence. 

Failure  to  protect  a  sixth-grade  student  from  repeated 
physical  and  mental  harassment  may  constititute  a 
violation  of  the  student's  constitutional  rights  because 
of  the  "special  relationship"  between  school  officials 
and  students  in  their  charge.  Pagano  v.  Massapeqiia 
Public  Schools.  714  F.  Supp.  641  (E.D.N. Y.  1989). 

Facts:  Sean  Pagano.  through  his  parents,  sued  the 
Massapequa,  New  York,  public  schools  and  several  of  its 
officials,  claiming  that  during  his  fifth-grade  year  and  part 
of  his  sixth-grade  year,  he  was  the  target  of  physical  and 
verbal  abuse  by  other  students  resulting  in  physical  and 
mental  injury  in  seventeen  separate  incidents.  School 
officials  were  expressly  aware  of  the  attacks,  he  said,  and 
despite  assurances  that  they  would  correct  the  situation, 
they  failed  to  do  anything.  The  suit  could  have  been 
brought  in  state  court  as  a  regular  action  for  damages  for 
the  school's  negligence.  Instead,  it  was  brought  in  federal 
court  on  a  claim  that  the  school  officials,  in  failing  to  pro- 
tect Pagano,  violated  his  constitutional  rights  to  be  pro- 
tected from  harm  by  governmental  officials  who  had  a 
"special  relationship"  with  him.  The  school  defendants 
asked  the  court  to  dismiss  the  suit,  saying  that  even  if 
they  had  failed  to  protect  him,  there  was  no  constitutional 
violation. 

Holding:  The  district  court  refused  to  dismiss  the 
suit.  Even  though  the  United  States  Supreme  Court  re- 
cently has  narrowed  the  scope  of  government-owed  pro- 
tection [DeShaney  v.  Winnebago  County  Department  of 
Social  Sei-vices,  109  S.  Ct.  998,^103  L.Ed.2d  249  (1989)], 
still  there  is  a  special  relationship  between  a  minor  stu- 
dent and  the  school  officials  who  are  responsible  for  his 
or  her  safety.  Because  of  that  special  relationship,  and 
because  the  Massapequa  school  officials  failed  to  respond 
to  seventeen  incidents — rather  than  negligently  failing  to 
respond  to  one  or  two — the  court  will  not  dismiss  the 
lawsuit. 

North  Carolina  superintendent's  contract  may  be 
renewed  in  the  final  twelve  months  of  his  contract  only 
if  no  new  board  members  are  to  be  elected  or  ap- 
pointed and  sworn  in  during  that  twelve-month  pe- 
riod. 1989  North  Carolina  Session  Laws  Chapter  339; 


Rivenbark  v.  Pender  County  Board  of  Education,  94  N.C.      ' 
App.  703.  381  S.E.2d  183  (1989) 

Facts:  Haywood  Davis's  contract  as  superintendent 
of  the  Pender  County  schools  ran  from  July  1,  1984, 
through  June  30,  1988.  On  February  22,  1988,  the  school 
board  voted  to  renew  it  for  a  new  four-year  term,  from 
July  1,  1988,  through  June  30.  1992.  Two  of  the  board 
members  voting  on  that  question  had  terms  ending  in 
December,  1988,  at  which  time  two  newly  elected  board 
members  were  to  be  sworn  in.  A  member  of  the  school 
board  brought  this  lawsuit  to  ask  the  court  to  declare  the 
contract  renewal  to  be  in  violation  of  Chapter  115C, 
Section  27 1 ,  of  the  North  Carolina  General  Statutes,  which 
provided  that  no  renewal  of  a  superintendent's  contract 
could  take  place  "in  any  year  when  new  members  are  to 
be  elected"  until  the  new  members  are  in  office.  The 
question  before  the  court  was  whether  the  word  year  in 
the  statute  meant  calendar  year  or  fiscal  year.  The  vote  on 
the  renewal  of  the  superintendent  in  February,  1988,  was. 
of  course,  in  the  same  calendar  year  as  the  election  of  the 
new  board  members  in  the  fall  of  1988.  But  because  the 
fiscal  year  ended  June  30,  1988,  the  vote  on  the  superin- 
tendent and  the  election  of  the  new  board  members  were 
in  different  fiscal  years.  The  trial  court  declared  the  con-  , 
tract  renewal  void,  as  being  in  violation  of  the  statute.  The 
school  board  appealed. 

After  the  trial  court  ruled,  the  North  Carolina  Gen- 
eral Assembly  amended  the  statute  to  provide  that  the 
board  of  education  may  renew  a  superintendent's  contract 
"at  any  time  during  the  final  12  months  of  the  contract; 
provided,  however,  when  new  members  are  to  be  elected 
or  appointed  and  sworn  in  during  the  final  12  months  of 
the  contract  the  board  may  not  act  until  after  the  new 
members  have  been  sworn  in"  [1989  Sess.  Laws  ch. 
339].  The  statute  applies  to  all  contracts  made  or  ex- 
tended since  July  1,  1985. 

Holding:  The  court  of  appeals  reversed  the  trial 
court's  ruling.  Because  no  new  board  members  were  to  be 
elected  during  the  final  twelve  months  of  Superintendent 
Davis's  contract,  the  contract  renewal  was  valid. 

Illinois  school  board  must  allow  a  teacher  to  resign  as 
girls'  volleyball  coach  yet  keep  her  teaching  position. 

Lewis  V.  Board  of  Education  of  North  Clay  Community 
Unit,  537  N.E.2d  436  (111.  App.  1989). 

Facts:  Nancy  Lewis  was  hired  in  1977  as  a  teacher 
of  physical  education  and  was  appointed  as  volleyball 
coach,  cheerleader  coach,  pep  club  advisor,  and  Girls' 
Athletic  Association  sponsor.  Each  of  these  extra  duties 
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involved  considerable  time.  She  received  a  supplement  of 
$800  for  the  volleyball  work.  In  1979  she  was  allowed  to 
give  up  the  cheerleading  and  pep  club  duties  but  was  ap- 
pointed as  Softball  coach.  Over  the  next  few  years  she  was 
class  advisor  to  several  classes,  she  was  again  named  pep 
club  advisor,  and  she  continued  to  coach  softball  intermit- 
tently and  volleyball  regularly.  Beginning  in  1986,  Lewis 
attempted  to  resign  as  volleyball  coach,  but  her  principal 
continued  to  reassign  her  to  that  duty.  She  appealed  to  the 
superintendent,  but  he  pointed  to  the  language  of  her 
employment  contract,  which  he  said  gave  the  school  sys- 
tem the  right  to  assign  extracurricular  duties  even  against 
a  teacher's  wishes.  Lewis  sued  to  be  allowed  to  resign  as 
volleyball  coach.  The  trial  court  ruled  in  her  favor. 

Holding:  The  state  appeals  court  upheld  the  trial 
court's  ruling  in  the  teacher's  favor,  allowing  her  to 
resign  as  volleyball  coach.  Although  the  school  board 
retains  discretion  in  the  assigninent  of  extracurricular  du- 
ties, the  court  held,  the  issue  when  there  is  a  dispute  is 
whether  an  assignment  is  reasonable.  To  be  reasonable, 
an  extra  assignment  ( 1 )  must  not  require  excessive  hours 
beyond  normal  teaching  hours;  (2)  must  have  some  rela- 
tion to  the  teacher's  interests,  abilities,  and  certification; 
(3)  must  be  made  for  the  benefit  of  the  students;  (4)  must 
not  be  discriminatory;  and  (5)  must  be  professional  in 
nature.  Even  where  these  factors  all  indicate  that  an  as- 
signment is  reasonable,  however,  additional  factors  may 
indicate  otherwise,  as  in  this  case.  First,  Lewis  was  given 


too  many  extra  assignments.  Second,  the  school  district 
had  no  organized  system  for  assigning  the  extra  duties. 
And  third,  the  district  was  assigning  some  teachers  no 
extra  duties  at  all,  including  the  brother-in-law  and  sister- 
in-law  of  Lewis's  principal. 

Negligence  of  an  off-duty  police  officer  hired  to  direct 
traffic  at  a  school  does  not  lead  to  liability  for  the 
school.  Beck  v.  Paideia  School,  Inc.,  381  S.E.2d  132  (Ga. 
App.  1989). 

Facts:  A  private  school  hired  off-duty  Atlanta  police 
officers,  in  uniform,  to  direct  traffic  at  a  school  festival. 
At  a  particular  intersection  where  one  of  the  officers  was 
working,  an  accident  occurred.  People  injured  in  the  acci- 
dent sued  the  school,  basing  their  claims  on  what  they 
alleged  to  be  the  negligence  of  the  police  officer.  The  trial 
court  dismissed  the  claim  on  the  basis  that  the  officer  was 
not  an  employee  of  the  school  and  that,  therefore,  even  if 
he  was  negligent,  his  negligence  could  not  be  imputed  to 
the  school  and  the  school  could  not  be  held  liable. 

Holding:  The  dismissal  of  the  claim  was  upheld  by 
the  appeals  court.  Because  the  school  did  not  attempt  to 
direct  the  police  officer  in  how  he  controlled  the  traffic,  it 
did  not  assume  liability  for  his  actions,  for  he  remained  an 
"independent  contractor."  There  was  nothing  negligent  in 
the  school's  decision  to  contract  with  off-duty  police 
officers  in  the  first  place.  ■ 


Correction:  The  Clearinghouse  in  the  Summer  1989 
issue  of  School  Law  Bulletin  (page  21)  indicated  that 
the  North  Carolina  Supreme  Court  has  before  it  for 
review  the  case  of  Crump  v.  Board  of  Education  of  the 
Hickory  Administrative  School  Unit.  In  that  case  the 
court  of  appeals  held  that  at  a  teacher  dismissal  hear- 
ing the  school  board  members'  lack  of  candor  regard- 
ing prior  involvement  in  the  case  was  evidence  of  bias 
on  their  part  and  supported  a  jury  verdict  in  favor  of 


the  teacher  for  violation  of  his  due  process  rights.  The 
digest  erroneously  indicated  that  the  North  Carolina 
Supreme  Court  had  granted  discretionary  review,  thus 
implying  that  all  issues  in  the  case  were  before  the 
court.  In  fact,  the  supreme  court  denied  discretionary 
review,  so  that  the  only  issue  before  the  court  is  the 
one  raised  by  the  dissent  in  the  appeals  court — whether 
bias  on  the  part  of  only  one  school  board  member 
would,  by  itself,  constitute  a  denial  of  due  process. 
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